el —_ 


IN “Ika. 


Supreme Court of the Anited States. 


UNITED STATES, 


Complainant and Appellant, } 
: Wo. 1027. 


vs. | 
October Term, 
KATE D. McLAUGHLIN, Administratrix, ete., | 1887. 


ef al., \ 
Defendants and Appellees. 


And SLX other SUITS entail be d _ 


United States vs. Cent. P. R. BR. Co., et al. 
United States vs. Cent. Fr. fh. PR. C’., et al 
United States vs. eR Oo., eal. 
United States vs. e Bie hal 
United States vs. Cent. P. R. R. Co., et al. 
United States vs. Cent. P. R. R. Co., et al 


4. % 

—_ on 

_~ > 

en ~~, 

~— ~ 

a “4. 
ie ~ 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, IN AND 
THE STATE OF CALIFORNIA. 


Brief on Behalf of Appellant. 


A. H. GARLAND, Attorney General, 
: Solveitor for . ippe lant. 

MICH. MULLANY anp 

D. M. DELMAS, 


MS Per Athi (oUunse Ll jor Appeltiant. 
A . ‘ Pi f 


i d lec l TS oO i ’ 
JAMES H. McKENNY. Clerk. 


Tuomas Print, sub Clay 3, 5-a. 


<4 


UNITED STATES, 


US. 


KATE D. McLAUGHLIN, ApwmInistratrix, | 


ETC., ET AL. 


OCTOBER TERM 


And SUX other suits submitted O71 the testimony taken in the 
above entitled sur, and which are entitled: 
United States vs. / 
United S'tates vs. 
United States vs 
United States 


United States 
United States 


Brief on Behalf of Appellant. 


The patents sought to be cancelled by these seven suits 
were issued on the following dates, viz: 


Be Tees ie 


Supreme Court of the Amited States. 


( ‘complainant and Appr nant.) 


Defendants and Appellees. 


, et al. 
, et al. 


et al. 
et al. 


, et al. 
., et al. 


In suit 


No. 3607, patent issued on Nov. 23d, 1875. 
No. 3609, patent issued on Feb. 23d,. 1874. 
No. 3610, patent issued on July 21st, 1551. 
In suit No. 3611, patent issued on June 6th, 1879. 
No. 
No. 
No. 


In suit 
In suit 


3612, patent issued on Nov. 25th, 1871. 
3613, patent issued on April 3d, 1872. 
3614, patent issued on April 9th, 1870. 


In suit 
In suit 
[In suit 


The suits are referred to by their numbers in the Circuit 
Court; the first mentioned, No. 3,607, is now No. 1,027 in 
this Court. | 

The lands involved are located in ranges 5, 6, 7, 8, 9, and 
some in the westeily part of 10, north and east of Mount 
Diablo Base and Meridian, and between the Moquelumne 
and Calaveras rivers in San Joaquin and Calaveras counties, 
in the State of California. 

It became necessary to bring seven separate suits in this 
‘* Moquelamos Grant Case,” i. e., ohe suit to cancel each 
separate patent; because it was found that there was oue, 
or more than one, party claiming under each patent who 
did not claim under any of the others. But it has been 
understood by the counsel engaged on each side, that the 
seven suits constitute but one suit in fact; and in accord- 
ance with that understanding a stipulation has been entered 
into in each of the six suits numbered 3609 to 3614, inclusive, 
to the effect that each of these six suits should be submitted 
for decision upon the evidence adduced in suit No. 3607, 
except as to the patent sought to be cancelled by each 
separate suit; and as to that, it has been covered by another 
stipulation, as will hereafter appear. So that, when the 
testimony was all taken in the suit No. 3607, the time for 
taking testimony in each.of the other six suits was permitted 
to lapse. Hence all of the seven suits are now before this 
Hon. Court for decision on the testimony taken in suit No. 

3607; in addition, of course, to the stipulations entered into 
in each separate suit, and uow on file. And herein, 

A statement. of facts was settled, signed and filed in each 
of the seven suits, which, after settling, and disposing of, all 
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preliminary and formal matters in each particular suit, not 
common to all of the others, the following general and ma- 
terial facts, which are common to all, have been settled and 
admitted by all parties to each suit, viz: 

‘1. That all of the persons named in said complainants’ 
bill of complaint herein as defendants are citizens and 
residents of the State of California, except said George D. 
Wise, James M. Wise, Peyton Wise, Frank M. Wise and 
Louis W. Wise, who are citizens and residents of the State 
of Virginia. 

“2. That on the 13th day of December, 1883, Charles 
McLaughlin died in the City and County of San Francisco, 
State of California, he being then a resident thereof, and 
leaving a will, which was by him made, executed and pub- 
lished in his lifetime. 

‘On, to wit: the 16th day of June, 1884, an order of the 
Superior Court of said City and County of San Francisco 
was duly given, made and entered, admitting said will to 
probate and appointing defendant, Kate D. McLaughlin, 
sole executrix thereof. Thereupon she qualified as such ex- 
ecutrix, and in pursuance of said order and qualification, 
on, to wit: the day and year last aforesaid, letters testa- 
mentary upon said will issued out of said Court to said Kate 
D. McLaughlin, appointing her executrix of the will afore- 
said of said Charles McLaughlin, deceased; and she is now, 
and ever since the issuance of said letters has been, such 
executrix; and that Kate D. McLaughlin, widow of said de- 
cedent, is the sole devisee named in the said will of said 
Charles McLaughlin, deceased. 

‘“3. That on the 12th day of May, 1884, Tully R. Wise 
died intestate, in the City and County of San Francisco, 
State of California, he being then a resident thereof. 

‘On, to wit: the (8th day of June, 1884, an order of the 
Superior Court of said City and County of San Francisco 
was duly given, made and entered, appointing defendant, 
John H. Wise, administrator of the estate of said decedent. 
Thereupon he qualified as such administrator, and in pur- 
suance of said order and qualification, on, to wit, the day 
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and year last aforesaid, letiers of administration upon the 
estate of said decedent, issued out of said Court to said John 
H. Wise, and he is now, and ever since the issuance of said 
letters has been, such administrator; and, 

© That defendants, George D. Wise, James M. Wise, 
Peyton Wise, Frank M. Wise and Louis W. Wise, citizens 
and residents of the State of Virginia, and John H. Wise, 
aforesaid, are the heirs at law and the only heirs of said 
Tully R. Wise, deceased. 

‘4. That on the 28th day of June, 1861, the Central 

Pacific Railroad Company of California became, and there- 
after until the 22d day of June, 1870, continued to be, a cor- 
poration, organized and existing under the laws of the State 
of California, for the purpose of constructing and maintain- 
ing,a railroad and telegraph line from, at or near the city of 
San Francisco, in said State, to the eastern boundary line 
of said State, and under the name and style of ‘‘ The Central 
Pacific Railroad Company of California.” 
5. That on the 13th day of December, 1862, the 
Western Pacific Railroad Company became, and thereafter 
until the 22d day of June, 1870, continued to be, a corpora- 
tion, organized and existing under the laws of said State of 
California, for the purpose of constructing and maintaining 
a railroad and telegraph line from the city of San Jose, in 
said State, to the city of Sacramento. 

‘*6. That on, to wit: the 3lst day of October, 1864, the 
Central Pacific Railroad Company of California assigned to 
the Western Pacific Railroad Company, its successors and 
assigns, the right and privilege to construct, own, maintain 
and operate the railroad and telegraph line from the city of 
San Jose to the city of Sacramento, in said State of Cali- 
fornia, with all the privileges and benefits provided for and 
conferred by said Act of Congress relating thereto; and said 
assignment was ratified and confirmed by the Act of Con- 
gress approved March 3d, 1865, amendatory of said Acts of 
Congress approved July Ist, 1862, and July 2d, 1864, herein- 
before mentioned. 
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“7, That on, to wit: the 22d day of June, 1870, said 
‘The Central Pacific Railroad Company of California’ and 
‘The Western Pacific Railroad Company’ became merged 
and consolidated under the name and style of the ‘ Central 
Pacific Railroad Company,’ one of the defendants herein, 
and said Central Pacific Railroad Company has been since 
said 22d day of June, 1870, and is, a corporation organized 
and existing under the laws of said State, and has ever since 
been and is the successor in interest, and of all property, 
rights, railroads and franchises of said the Central Pacific 
Railroad Company of California and the Western Pacific 
Railroad Company. 

‘8. That on, to wit: the 22d day of September, A. D. 
1852, one Andres Pico, since deceased, presented and filed 
his petition to and with the Board of Land Commissioners 
appointed under the provisions of the Act of Congress 
approved March 3d, 1851, entitled ‘‘ An act to ascertain and 
settle private land claims in the State of California,” in 
which petition he claimed in fee, as a grant by the Mexican 
Government, a certain tract of land situated in the said 
State and District of California and known by the name of 
‘*Moquelamos,” for eleven square leagues of land, 
which he alleged in his petition was granted to him within 
the boundaries as described in the grant, made June 6th, 
A. D. 1846, by Pio Pico, the then Mexican Governor of 
California, by virtue of the authority in him vested; and 
said petition closed with.a prayer to allow and confirm to 
him, the petitioner, Andres Pico, the said tract of land, as 
described in the grant made by the aforesaid Governor Pio 
Pico, with the boundaries as therein set forth, to wit: 
‘‘Once sitios de ganado mayor en el rio de Moquelumnes, 
que linda al Norte con Ja orrilla sur de dicho Rio; al oriente 
con la Sierra inmediata; al Sur con el terreno de Senor 
Gulnak; y al poniente con los esteros de la playa’’—eleven 
square leagues on the River Moquelamos, bordering on the 
north upon the southern shore of said river; on the east 
upon the adjacent ridge of mountuins; on the south upon the 
lands of Mr. Gulnak; and on the west upon the estuaries of 


the shore. That said petition was in the usual form of 
petitions to the Board of Land Commissioners for the con- 
firmation of claims to land in California, founded upon 
grants made by the Mexican Government. 

‘9. That said Board of Land Commissioners proceeded 
to consider and determine the said petition and claim of the 
said Andres Pico, and on the 3d day of October, 1854, 
rendered a decree denying the application of said petitioner 
for a confirmation of his said grant of land, and rejecting 
his claim therefor. 

‘10. That afterwards, to wit: on the 11th day ot June, 
1855, the said claimant and petitioner, Andres Pico, ap- 
pealed to and petitioned the United States District Court 
for the Northern District of California for a reversal of the 
proceedings and decision of the said Board of Land Com- 
missioners, and prayed that the decree of rejection by said 
Board be reversed, and that the petitioner’s ciaim to the 
said tract of land above described’ be declared valid, and 
that a decree be entered confirming the same to the 
petitioner, Andres Pico, in accordance with said alleged 
grant to him by the Mexiean Government, as aforesaid; and 
the said District Court thereupon proceeded to hear, consider 
and review the said decision and decree of said Board of 
Land Commissioners and the petition of said Andres Pico; 
and at a stated term of said Court, held on the 24th day of 
April, 1857, made and entered a decree reversing the decree 
of rejection of said claim by the said Board of Land Com- 
missioners, and adjudged and decreed that the claim of 
petitioner was valid, and confirmed the Moquelamos grant 
above described to the petitioner, Andres Pico, and defined 
the boundaries thereof as follows: 

‘*The land, of which confirmation is hereby made, is of 
the extent of eleven square leagues and no more, and is 
known by the name of ‘ Moquelamos,’ and is situate on the 
River Moquelamos, bordering upon the north upon the 
southern shore of said river; on the east on the adjacent 
ridge of mountains; on the south on the land of Mr. Gulnak; 
und upon the west upon the estuaries of the shore, as de- 
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scribed in the original decree and grant of the same by the 
Governor of California on the 6th day of June, 1846, a copy 
of which is on file in the Transcript in this case.” 

‘11. That thereafter the United States appealed from 
said decree of confirmation to the Supreme Court of the 
United States; and at the December term, 1859, of said 
Court, the aforesaid decree of confirmation of said District 
Court was, by the Supreme Court of the United States, re- 
versed, and the case remanded with directions to have 
further evidence taken in the cause and claim of said Andres 
Pico, for said Mexican grant, Moquelamos. 

‘*That thereafter the said District Court proceeded to 
take further evidence in said case, and after such further 
evidence was taken the case was again brought before said 
District Court for hearing, and by that Court a decree was 
entered, on the 4th day of June, 1862, adjudging the claim 
of the petitioner to be invalid, and rejecting the same. 

‘“That thereafter, on, to wit: the 15th day of October, 
1862, the petitioner, Andres Pico, appealed to the Supreme 
Court of the United States from said decree of said District 
Court rejecting his claim as invalid. 

‘‘That a final hearing of said cause was had before said 
Supreme Court; and, on the 15th day of February, A. D. 
1865, a judgment was made and entered by said United 
States Supreme Court affirming said decree of the United 
States District Court rejecting the claim of said Piso, and 
adjudging the same to be invalid. | 

‘*13. That all of the lands included within the boundaries 
of said alleged Moquelamos grant, above described, he in 
said State, and lie on each side of the road of said the 
Western Pacific Railroad Company, and opposite thereto in 
its course from said city of Sacramento to said city of San 
J ose. 

‘*14. That under and by virtue of the Act of Congress, 
approved July Ist, 1862, entitled: ‘An Act to aid in the con- 
‘ struction of a railroad and telegraph line from the Mis- 
‘ souri River to the Pacific Ocean, and to secure to the Gov- 
‘ernment the use of the same for postal, military and other 
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‘ purposes,’ and the Act amendatory thereof, approved July 
2d, 1864, commonly known as the Pacific Railroad Acts, the 
Central Pacific Railroad Company of California was author- 
ized to construct a railroad and telegraph line from the 
Pacific Coast, at or near San Francisco, to the eastern 
boundary of said State of California, and under and by 
virtue of said Acts of Congress there were granted, for the 
purpose of aiding in the construction of the road and tele- 
graph line of said the Central Pacific Railroad Company of 
California, ten alternate sections of the public Jands of the 
United States, on each side and within twenty miles of the 
road of said Company, designated by odd numbers, not sold 
reserved or otherwise disposed of by the United States, and 
to which a homestead or pre-emption claim might not have 
attached at the time the line of the road of said Company 
should be definitely fixed. 

‘©15. That the said Railroad Company filed its assent to 
said Central Pacific Railroad Acts at the time and in the 
manner in said Acts provided. 

‘*16. That on, to wit: the 23d day of December, 1864, 
the Secretary of the Interior of the United States ordered 
all of the public lands not then sold, reserved or otherwise 
disposed of, within the limits of twenty-five miles on each 
side of the route or line of the road of said Railroad Com- 
pany to be withdrawn trom pre-emption, private entry and 
sale, in accordance with the provisions of said Acts of Con- 
gress, for said Railroad Company; and said order was there- 
upon transmitted to the Register and Receiver of the United 
States Land Offices at Stockton, Sun Francisco, and Sacra- 
mento, State of California, end received by them on the 31st 
day of January, 1865. 

‘17. On the 29th day of September, 1866, the President 
of the Western Pacific Railroad Company made out and 
filed with the United States Surveyor-General of the State 
of California, the verified statement, provided for by 
Section 4 of said Act of July 1, 1862, and Sections 6 of 
said Act of July 2, 1864, showing the construction, com- 
pletion and equipment by said Western Pacific Railroad 
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Company, of the most westerly twenty miles, viz: the twenty 
miles next northwesterly from the City of San Jose, of the 
railroad and telegraph line of said Western Pacific Railroad 
Company, in compliance with, and conformity to, the re- 
quirements and provisions of said Acts of Congress; and 
suid Surveyor-Geueral thereupon, at the request of said 
Railroad Company, notified the Commissioners designated 
and provided for by said Acts to examine said twenty miles 
of said road and telegraph line and report thereon, in ac- 
cordance with the provisions of said Act of Congress; and 
on the dth day of October, 1866, said Commissioners made 
their report and certificate to the effect that said twenty 
miles of road and telegraph line mentioned in the veritied 
statement had been constructed, completed and equipped by 
sald Railro vl Company, as provided and prescribed in and 
by said Acts of Congress. 

‘‘Similar verified statements were made by the President 
of said Western Pacific Railroad Company, as follows: On 
April 28, 1869, for a section of the road beginning at the 
junction thereof with the road of the Central Pacific Rail- 
road Company of California, at the American River Bridge, 
near Sacramento City, and extending thence southwesterly 
twenty (20) miles; also, on October 12, 1869, for & section 
of said road beginning at the westerly end of the last 
mentioned section, and extending thence southwesterly 
sixty-three (63) miles; also, on December 29, 1869, for a 
section of said road beginning at the westerly end of the 
last-mentioned section, and extending thence twenty and 
two-tenths (20 2-10) miles to the easterly end of the first- 
mentioned section of twenty miles, beginning at San Jose. 

“That all of those statements were, upon their being 
made, filed with said Surveyor-General, and he did forthwith, 
upon the filing of each statement respectively, and at the 
request of said Company. notify said Commissioners. That 
said Commissioners did thereupon examine said sections of 
the said road, as aforesaid, said repor’s being made respect- 
ively, on the 29uh day of April, 1869, and the 13th day of 
October, 1869, and the 6th day of January, 1570. 
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“That each of the four reports of said Commissioners 
was thereupon filed with the Secretary of the Interior, and 
he thereupon recommended the acceptance of the same, and 
the issue of the bonds, and patents for lands due on account 
of said sections of road, agreeably to the provisions of said 
Pacific Railroad acts; and thereupon the President of the 
United States approved the same, and ordered the Secretary 
of the Interior and the Secretary of the Treasury to carry 
the said recommendation into effect, the first of which 
approvals by the President of the United States was made 
on the 4th day of December, 18.56, and the last on the 21st 
day of Jannary, 1870. That the four sections above 
mentioned comprise the whole of said road from the City 
of San Jose to the City of Sacramento. That said road has 
been in full operation and has been operated for the trans- 
portation of passengers and freight since the %th day of 
June, 1869. 

‘18. That, thereafter, there was issued on the said day 

of 18 , to said 

Pacific Railroad Company 

under the signature of the 

President of the United States, attested by the Recorder 

of the General Land Office, and under the seal of the Gen- 

eral Land Office, what purported to be, and in form was, a 
patent.” 

[In each of the agreed statements the blanks of the para- 
graph are filled out to state the date of the patent and the 
name of the railroad to which issued. | 

‘That the patent was in the usual form of the patents 
issued by the United States to the several railroad com- 
panies, under and in pursuance of said Pacific Railroad Acts 
of Congress. 

‘19. That said patent described and purported to convey 
to said Railroad Company the several tracts of land men- 
tioned and described in said bill of complaint. 

‘*20. That ail of said lands described in the bill of com- 
plaint herein are opposite to, and within the 25-mile limits 
on each side of, the route or line of said railroad company’s 
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road, as laid down on the map filed by said Central Pacific 
Railroad Company of California, in the Department of the 
Interior, on the 8th day of December, 1864. 

“21. That the respective defendants herein have, since 
the issuance and receipt of said patent mentioned in the bill 
of complaint herein, become the grantees, from and under 
said Pacific Railroad Company of all the 
title and interest, if any, which became vested in said Rail- 
road Comrany, under and by virtue of said patent, for the 
respective tracts of land mentioned in their respective an- 
swers, or the schedules thereto annexed; or acquired a lien 
thereon; and the deeds of conveyance and other instruments 
under which the respective defendants became such grantees 
apd lien-holders, from and under said Iailroad Company, 
are sufficient in form and execution to pass such title and 
interest, if any, as became thus vested in said Railroad 
Company by virtue of said patent, or to create a lien upon 
the title to such tract or tracts. 

‘‘And if it is competent, material, relevant or admissable 
as evidence, it is also stipulated that the said defendants 
respectively paid a valuable consideration for the convey- 
ances and liens which they obtained and acquired under said 
patent.”’ 

As a part of this agreed statement it is stipulated that the 
same may be read and used as evidence in each suit every- 
where and at all stages thereof. 

Under this agrced statement there remains but two facts 
to be shown by the complainant to entitle it to the relief 
prayed for in its bill of complaint herein, viz: 

Ist. That the lands involved are within the boundaries of 
the Moquelamos Grant, as described in the decree of the U. 
S. District Court, rendered on April 24, 1857, by which that 
Grant was allowed and confirmed to Andres Pico; and, 

2d. That the grant of the odd-numbered sections of 
public land by Congress to the Railroad Co. was made and 
took effect before the Moquelamos Grant was finally rejected, 
viz: before February 13, 1865. 


All the lands involved in the seven suits at bar are within the 
boundaries of the Moquelamos Grant, so called, as the same is 
described in the decree of the U. S. District Court, rendered on 
April 24, 1857, by which that grant was allowed and confirmed 
lo Andres Pico, and in the various other records exhibited here. 


No controversy has developed hitherto as to the location 
of the north, west or south boundary of this giant. Many 
exhibits are, however, before the Court even as to each of 
these three boundaries. As to the Moquelumne River on 
the north, the exhibits show that it lies to the north of all 
the lands in controversy, and extends far enough to the east 
to accommodate the calls of the south and east boundaries, 
‘no matter where located. The location of the estuaries of 
the shore on the west are shown by ‘‘ Exhibit C C C,” ‘* D 
DD,” “EE E,” and * F FF,” and some others; and hes to 
the west of all the lands in controversy. The location of the 
south boundary of the Moquelamos grant is the north 
boundary of the Gulnac grant, and which is the Calaveras 
River, except in as far as Andres Pico and C. M. Weber, 
grantee of G. Gulnac, agreed to the contrary. But after the 
agreed line terminates in going eastward on the Jine between 
the two grants, the Calaveras River again constitutes the 
dividing line. And although much has been said about the 
location of the east line—ad)jacent ridge of mountains, or, in- 
imediata sierra—its location, for all the purposes of these 
suits, presents no difficulty. The first range of mountains 
met with in going east from the estuaries of the shore be- 
tween the Calaveras and Moquelumne Rivers, is as certainly 
east of all the lands in controversy as the Moquelumne River 
is north of them, or as the estuaries of the shore are west of 
them, or as the Calaveras River is south of them. And 
there is a range of mountains immediately to the east of the 
lands in controversy, of which what is known as Bear Moun- 
tain, forms a part. 

There is no conflict in the evidence, nor is there any lack 
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of abundance of evidence, as to the location of this eastern 
boundary, as called for in the description of the grant. It is 
situated in Range 1l east. To this effect we will submit a 
few references to the testimony. 

However strange it may seem to our learned friends, the 
counsel for defendants, the first pieces of evidence to which 
we will refer in this behalf are those introduced by defen- 
dants themselves, viz: 

Ist. The map of San Joaquin County in its clean and 
proper condition; and, 

2d. The same map in its condition prepared for this case 
by defendants. This map, in its double aspect, is marked 
‘* Exhibit 20” and ‘‘Exhibit 18,” respectively. San Joaquin 
County is perhaps the most level county in California; it has 
no hills worthy of the name, or of being noted on the map, 
except over the southern part of Tulare Township on what 
is called the ‘‘ West side,” 7. e., west of the San Joaquin 
River, in the corner of the county which borders on Alameda, 
Santa Clara and Stanislaus Counties. Even in this corner 
the hills are but low ones—certainly they are not sierras or 
mountains. However, these low hills are marked and 
colored on the map, ‘‘ Exhibit 20;’’ but none are marked 
elsewhere in the county. There is no more indication of 
hills on this map east of the Jack Tone Road (line between 
7 and 8 E.), and between the Calaveras and Moquelumne 
Rivers than there is on the swamp and overflowed lands 
northwest of the City of Stockton. In fact, there are no 
hills—much less mountains—in any part of the county, except 
the few low hills in the southerly part of Tulare Township. 
‘* Exhibit 18,” which is the same map, but prepared for this 
ease and for the witnesses who testified with reference to it, 
is painted in a semi-circular manner from the Calaveras 
River on the south, to the Moquelumne River on the north, 
so as to give it the appearance of having hills east of this 
painted line. But it will be observed that the S.J. & 5. N. 
R. BR. runs straight through this pretended hilly country— 
in fact, straighter than it runs down near the ‘“‘ estuaries of 
the shore;” and it will also be observed that a country road 
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runs styaight in a diagonal course over the public surveys 
from the place of Messrs. Builey & Carpenter on the south 
at the Calaveras River to the Moquelumne River on the 
north—some 12 or 13 miles—and its entire course lies 
through the alleged hilly country. The engineer and drafts- 
men who prepared this map have entirely overlooked the ex- 
istence of those supposed hills, and gave no more indications 
of hills on their map east of this painted line than they did 
west of it; and the engineers of the railroad and county roads 
were not prevented by hills from running the lines of their 
roads straight. Neither railroads nor county roads can be 
run straight through a hilly country, much less through 
mountains. 

3d. The United States plats of townships 3 and 4 north, 
range 8, east, show also that there are no hills in this range 
between the Moquelumne and Calaveras Rivers. They pre- 
sent not even an indication of a hill. These two plats are 
marked defendants’ Exhibit ‘‘23” and ‘‘24.” 

4th. The field notes also of these same townships state 
that there are no hiils there. These two pieces of evidence 
are marked defendants’ Exhibits ‘‘35” and ‘‘36.” 

5th. The deposition of Mr.C. M. Webber, taken January 


. 10, 1856, states that, ‘‘'There would, from the description 


‘* (of the Moquelamos grant), be no difficulty in identifying 
‘* the boundaries. The description J allude to is that contained 
** in the transcript of the record now on file in U. S. District 
‘* Court for the Northern District of California.” He then 
explains about the agreed line between himself and Andres 
Pico. This witness testities thus at an early time, and from 
personal knowledge. This deposition is marked ‘‘ Exhibit 
14.” 

6th. Fifteen out of the 40 exhibits introduced by defend- 
ants were presented solely for the purpose of showing that 
Mr. Ed. Stanly, now deceased, was attorney for Andres 
Pico, on September 22d, 1864. There 15 exhibits are num- 
bered, 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 18, 15 and 33. 
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And in addition to this, for the same purpose, the testimony 
of Judge John A. Stanly was also introduced. 

The foundation being thus laid, defendants introduced, at 
last, a letter alleged to have been addressed by Messrs. 
Stanley and Hayes to the U. 8S. Surveyor-General for Cal., 
on September 22, 1864. It is marked ‘‘Exhibit 9.°° The 
purpose for which this document was offered in evidence was 
not stated; so we are still in the dark as to the purpose for 
which it is before the Court. But, if it is competent or ad- 
missable at all, it is useful for complainant, not defendants. 
It says: ‘* You will please take notice that the land herein- 
‘‘ after described, and which is located in the State of 
‘* California, is claimed under a grant from the Mexican 
‘Government made to Andres Pico, * * and that said 
‘claim has been appealed to the Supreme Court of the 
‘United States in a certain proceeding, entitled, Andres 
‘* Pico vs. the United States, and is now pending therein 
‘and undetermined. 

‘* That said land hes on the Moquelumne River, in what 
‘is now the County of Calaveras, and includes and covers the 
‘land embraced in” (here follows a description of certain 
townships in said ranges), ‘‘and which are not subject to 
‘* pre-emption entry until final determination” of the claimed 
grant. ‘‘Said claim is known in the District Court of the 
‘United States for the Northern District of the State of 
‘* California as case numbered one hundred and eighty-four 
‘* (184), and to which reference is hereby made for a more par- 
** ticular description and information in regurd thereto.”’ 

Assuming that the officer to whom this letter was addressed 
had authority to perform some official act in pursuance there- 
of, he was plainly informed that Audres Pico was then claim- 
ing the Moquelamos grant according to the boundaries set 
forth in the record of the cause in the U. 8S. District Court, 
and that the cause was then pending before the U.S. 
Supreme Court and undetermined, and that the claim covered 
and included certain designated townships, which, presum- 
ably, were then about to be disposed of by the Register of 
U.S. Land Office at Stockton in disregard of Andres Pico’s 
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claim. This presumption is well sustained by the order of 
U. S. Surveyor-General to the Register at Stockton, dated 
September 21, 1864, concerning those very lands thus 
designated as being covered by this Mexican grant. This 
order -is included in ‘‘ Exhibit 9.” It will also 
be observed that this notice of claim was given about the 
time the Cent. P. R. R. Co. of Cal. was surveying and 
fixing the line of its road, and only a little over four 
months before Pico’s claim was finally rejected. 

Passing away for the time being from the evidence thus 
furnished by defendants, and to which we refer as being 
substantially beneficial to complainant, we shall now make 
reference to some of the exhibits and testimony adduced by 
complainant on the subject under discussion, viz: the 
location of the adjacent ridge of mountains on the east and 
the topography of the country to the westward thereof. 

In order that there shall be no mistake about the exact 
description of the boundaries of Moqtelamos grant, as 
referred to by Messrs. Stanly and Hayes in their letter 
already mentioned, and as a supplement thereto, com- 
plainant put in evidence the original grant, in Spanish, 
which is marked ‘‘ Exhibit W;” and the English translation 
thereof, which is marked ‘‘ Exhibit X;” and the decree of 
the U. S. District Court confirming the grant, which is 
marked ‘‘ Exhibit Y;°’ and the original grant, in Spanish, 
of the Gulnac rancho, which is marked ‘‘ Exhibit H H H;” 
and the English translation thereof, which is marked ‘‘Exhibit 
[1 I,” (and the uncertainty of the description of this grant 
in its early condition has been mentioned); and the petition 
of Andres Pico to the Board of Land Commissioners for 
the ailowance and confirmation of the Moquelamos grant in 
Calaveras County, which is marked ‘ Exhibit K K;” and 
the mandate of the U.S. Supreme Court directing a re- 
versal of the judgment of afirmance by the U.S. District 
Court, and remanding the cause ior further evidence, which 
is marked ‘‘ Exhibit L L L;” and the order of tke U.S. 
District Court that the mandate be filed, which is marked 
‘* Exhibit M M M.” 
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It is admitted, as well as proved, in the records that all 
the lands in controversy lie to the east of the estuaries of 
the shore, and lie between the Calaveras and Mogquelumue 
Rivers. So, in order to reach the mountains on the east, 
we shall proceed eastward from the estuaries of the shore; 
and in order to establish the topography of this district of 
countrv, the public surveys thereof, with field notes and 
general descriptions are, perhaps, entitled to the first rank 
aus evidence. These surveys were not made or intended for 
this case, and are entitled to full credit. 7 

The plats of township 2, 3 and 4 in range 8, are marked 
Exhibits ‘“‘WW” ‘*“‘Y Y” and *“‘AAA;” and the field 
notes of these plats are marked Exhibits ‘‘ X X,” ‘ Z Z,” 
and **B B B.” 

There are no hills mentioned on any one of these three 

plats, or in the field notes thereof; and the public roads are 
laid out upon them in straight lines for iong distances. 
There is no mention made upon or in them of even a hill. 
And this range (8) lies to the east of the ‘‘ Jack Tone Road” 
SO ealled. 
The plat of township 3, range 9, is marked “‘ Exhibit F F,” 
and the field notes thereof are marked ‘‘ Exhibit G@ G.” 
There is no indication on this plat of even a hill on the face 
of the township, and seldom are even undulations mentioned 
in the field notes thereof. 

In 1883, A. B. Beauvais, U. S. deputy surveyor, surveyed 
four sections of the northeast portion of township 3 north, 
range 9 east, and the following is the general description ke 
gave of the land he had surveyed (see “ Exhibit G G,” page 
D1): 

‘“The land in the four sections surveyed is rolling, the 
‘© soil being of good second-rate quality. Much of the surface 

‘is covered with dense growth of chemisal and chapparal, 
‘‘ very difficult to survey. Timber .is very scattering, being 
‘‘ white and live oak. All the laud is claimed by settlers who 
‘‘ ve ide thereon, and have small clearings, and are engaged 
‘‘in clearing up the remaining portions.” 
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The plat of township 4, range 9, is marked ‘‘ Exhibit H 
H;” and the field notes thereof are marked ‘‘ Exhibit I I.” 
Across the face of this plat are the words ‘‘ Land rolling and 
level;” and, ‘‘Agricultural Land.” And seldom in the field 
notes are ‘‘rolling lands” or ‘‘low hills,” etc., mentioned; and 
mountains are never mentioned. 

The plat of township 3, in range 10,is marked ‘‘ Exhibit 
K K;” and the field notes thereof are marked ‘‘ Exhibit L 
L.” This plat has endorsed upon its face, ‘‘ Land rolling 
and hilly,” and ‘‘Agricultural Land;” and hills are seldom 
mentioned in the field notes; but, of mountains, there is no 
mention. 

The plat of township 4, range 10, is marked ‘‘ Exhibit M 
M;” and the field notes thereof are marked ‘‘ Exhibit N N.’’ 
This plat has endorsed on its face, ‘‘ Land mostly rolling 
and level;’ and ‘‘Agricultaral Jand;’ and the field notes 
mention ‘‘ level land,” and ‘‘ level bushy land,” and ‘‘rolling 
land” very frequently, but seldom mention even hills; and, 
no mountains. 

The plats of townships 3 and 4, range 11, are marked re- 
spectively, ‘‘ Exhibit O O” and ‘‘ Exhibit Q Q,” and the 
field notes thereof are marked ‘‘ Exhibit P P’’ and ‘‘ Exhibit 
RR.” It is in this range and in these two townships that 
we first meet mountains, and up to the foot of these moun- 
tains it is marked as ‘‘ agricultural jand,” thus showing that 
the mountains are well defined and rise precipitately, thus 
forming a ridge. 

Having met with and located the adjacent mountains on the 
east by means of the public surveys, we will turn to other 
evidence of the same fact, viz: 

On February 18, 1879, the Hon. Commissioner of the 
General Land Office addressed the U. 8S. Surveyor-General 
for California, recommending that a survey and location of 
the east boundary of the Moquelamos Grant be made; and 
‘* Witn regard to the south boundary, which is the Rancho 
‘‘Campo de los Franceses in part, you will consider the 
‘* Calaveras. River as constituting the remainder of the said 
‘‘ boundary to a point opposite the adjacent mountains on 
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‘the east,” ete. This address is marked ‘‘ Exhibit Z.’’ 
What is known as the ‘‘ Bond Survey ” of the east boundary 
was made subsequent to this letter, but not according to the 
instructions contained therein. 

On October 20, 1881, the Hon. Secretary of the Interior 
addressed the Hon. Commissioner of the General Land 
Office, to the effect that the Bond Survey did not locate the 
east line far enough east, and that the settlers were, on that 
account, harassed by the Railroad Company; that the line 
as located by Mr. Bond did not even go to the foothills; and 
he ordered the survey set aside, and directed that another 
survey be made. This order is marked ‘‘ Exhibit A A.”’ 

On November 2, 1881, the Hon. Commissioner accord- 
ingly instructed the U. S. Surveyor-General to cause to be 
made the new survey thus ordered. This order is marked 
‘* Exhibit BB.” 

This new survey was accordingly made by Mr. A. W. Von 
Schmidt in February, 1882, and it was delineated on the 
same map with the Bond Survey, but Mr. Von Schmidt 
located his line a little east of where Mr. Bond located his 
line, and then placed the Sierra Nevada mountains (on the 
map) where he ran his Jine on the plains (on the ground). 
This map of the two lines is marked ‘‘ Exhibit E E.” 

On April 14, 1882, the Hon. Secretary of the Interior 
ordered this Von Schmidt Survey also set aside, because not 
far enough east, and because it did not locate the line where 
it ought to be located, viz., at the foot, or base, of the 
mountains. 

On May 8, 1882, the Hon. Commissioner of the General 
Land Office addressed the Hon. Secretary in response to the 
letter ‘‘ Exhibit C C,’’ and in which he says, in substance, 
that it appears that Mr. Von Schmidt located the east line 
through the middle of townships 3 and 4 N., range 9 E., a 
little east of the Bond Survey (of 1879) for the general aver- 
age line, ‘‘ the plains rising so gradually as to make almost 
‘‘ imperceptible what constitutes the foot of the mountains; 
that he did not go far enough east to go to the foot of Bear 
Mountain, but went along small hills in range 9 east, be- 
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tween which and Bear Mountain the land is table, rolling 
and valuable as agricultural land. ‘This communication was 
based on the inspection by the Hon. Commissioner of the 
public records of his office, and his observations are full of 
intelligence and aceuracy on the subject in hand. It is 
marked ‘‘ Exhibit D D.” 

It is admitted in the record that no survey of the east line 
of the Moquelamos Grant has been ordered or made since 
the Von Schmidt Survey just mentioned was set aside. 

So far as to new surveys of this grant. Next, as to sup- 
posed old surveys thereof, we have shown that none was ever 
made. To this effect we have in evidence a letter of the 
Register of the U. S. Land Office at Stockton, Cal., to the 
U.S. Surveyor-General for Cal., dated September 14, 1870, 
stating that the Hon. Commissioner of the Genera! Land 
Office desired to be furnished with a diagram of this grant, 
and asking for some information and assistance in furnishing 
the same, and that he (the Register) had never seen any map 
or diagram of the grant. This letter is included in ‘‘ Ex- 
“hibit P P.” 

Also the reply of the U. S. Surveyor-General to the last 
letter, dated September 16, 1870, to the effect that the 
Moquelamos grant never reached the status of a survey in 
his office, and that he could give no assistance in furnishing 
the desired diagram to the Hon. Commissioner. This reply 
is marked ‘‘ Exhibit T T T.” 

A letter written from the office of Messrs. Smith & Kenis- 
ton (attorneys in this suit for defendants) on May 23, 1883, 
to the U. S. Surveyor-General, asking for information as to 
he existence of a supposed old survey, and as to whether at 
Mr. Drew, the supposed maker thereof, was ever a U. S. 
Deputy Surveyor, and as to whether Mr. J. P. Brodie, as | 
agent for Andres Pico, ever limited the grant to a mile west 
of range 8, east, ete. ‘This letter is included in ‘‘ Exhibit 
Bt fe ee 

The reply to the last-mentioned letter, by the U.S. Sur- 
veyor-General, on May 14, 1883, shows that Mr. Drew never 
was a deputy U. S. Surveyor, and that there was no evi- 
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dence in his office that any survey had ever been made of the 
Moquelamos grant, or that Mr. J. P. Brodie ever had any- 
thing to do with the Moquelamos grant. This letter is in- 
cluded in ‘‘ Exhibit P P P.” 

This brings us to the oral testimony of the location of the 
first range of mountains to be met with going east from the 
‘estuaries of the shore,” between the Calaveras and Moque- 
lumne Rivers, and of the topography of the country, until 
this mountain is reached. 

To elucidate this oral testimony, we have placed before 
the Court a diagram of the entire country within which are 
located all the lands in dispute. It is marked ‘‘ Exhibit SS.” 

Although the learned counsel fur defendants made some 
legal objection to its use as an exhibit when it was offered as 
such, they have, nevertheless, both from choice and ne- 
cessity, been compelled to make constant reference to it for 
a thorough understanding of, not only complainant’s testi- 
mony, but of defendants’ as well; and it has proven itself 
correct in every detail which it represents. It shows every 
piece of land, every owner and possessor, every town, corral, 
county road, railroad, school-house, creek, ete., to Bear 
Mountain, over the entire country in which are situated all 
the lands involved in these suits. Furthermore, its correct- 
ness has been testified to and not questioned. (p. 20.) 

The topography and character of this country, from the 
Calaveras to the Moquelumme Rivers and from the ‘‘es- 
tuaries of the shore” on the west to the foot of the adjacent 
ridge of mountains (Bear Mountain) on the east, has been 
described very fully and particularly, on the part of com- 
plainant, by sixteen disinterested witnesses, and by over 
eighty interested witnesses. When the fifth disinterested 
witness—Mr. J. H. Peters—had given his testimony, the 
learned counsel in charge of the defense stipulated that all 
the other witnesses would testify to the same effect as those 
five had done, and that each of the others would testify as to 
the character of his own locality as each of these five had 
testified as to his locality, respectively. (Record pp. 
etc.) The reason we had for calling so many witnesses on 
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this subject is, that every piece of land from range 7 east- 
wardly to the mountain should be described for the Court, 
as well as the lands surrounding each piece. Hence this 
multitude of witnesses were taken up indiscriminately from 
all over this locality to and including range 11 at the foot of 
Bear Mountain. And the country is so thoroughly and 
minutely described, and the machinery by which the whole 
country is plowed and harvested by the farmers using it is so 
fully expressed and described that we trust the Court will 
not be at a loss for information on the subject. But we fear 
it would be impossible for us to give the Court any true or 
comprehensive idea of the testimony given by those wit- 
nesses through the medium of this brief; and however much 
we regret the work it will entail to the learned Chief Justice 
and Justices wiom we have the honor to address, the testi- 
mony cannot be properly understood without reading it 
through. It will be found, however, to be to the general 
effect that the first mountain met with is Bear Mountain, in 
range 11 east; and that all the land lying west of Bear 
Mountain is good, level and rolling agricultural land, over 
which, a is admitted by learned counsel for defendants, that 
the very heaviest and largest agricultural machinery is used 
in putting in and taking off the grain crops raised thereon. 
It is admitted that harvesters, headers, gang-plows, steam- 
threshers, and such like machinery are used in the cultivation 
of every foot of this country over to Bear Mountain—cer- 
tainly beyond the eastern line of the Railroad grant. 

Indeed, the defendants have not attempted to question 
the fact that the first mountain to be met with going east 
is Bear Mountain, and is met with in Range 11 east; and 
that the country lying west of this mountain is a good agri- 
cultural country, rolling and undulating in places, but level 
in the main, and worked by the farmers occupying it, with 
the heaviest and most cumbersome machinery used only on 
the most level plains in California, and used here without 
troubie or inconvenience. Of course, there can be no pre- 
tense that such machinery can be used even on hills. The 
country is, in places, undulating, but generally level. In this 


behalf, the defendants contented themselves altogether. with 
an inquiry for Wills throghout this country; and the location 
of their main inquiries was around the town of Wallace, in 
Calaveras County, where some of their witnesses supposed 
there were hills from 50 to 75 feet high. There had been so 
maby inquiries made about the so-ca!led hills in the neigh- 
borhood of Wallace, that the complainant procured an 
actual measurement of the elevation of the highest of them, 
and they proved to be some 40 feet, a little more or less, 
above the greatest depressions in their neighborhood, and 
rising so very slowly that they should be properly denomi- 
nated undulations, not hills. 

The San Joaquin and Sierra Nevada R. BR. has been built 
recently through the track of country between the Cala- 
veras and Moquelumne Rivers, and far enough from each 
river to give it great credit as a standard of the elevation of 
this country all the way from tide-water to a station named 
Burson, which is east of the east line of the railroad grant. 
The superintendent of this road, Mr. Washburn, has fur- 
nished this elevation. Brack’s Station is at tide-water. 
Lodi, on the line of the Cent. P. R. R. is 13 miles east of 
Brack’s; and Burson is 22,; miles east of Lodi, and 35,/ miles 
2ast of Brack’s. The elevation over this distance is: at 
Brack’s, 0; at Woodbridge, 10,5 miles, 48 feet; at Lodi, 13 
miles, 50 feet; at Lockeford, 20,3 miles; 108 feet; at Clem- 
ent’s, 24,, miles, 136 feet; at Wallace, Calaveras Co., 30} 
miles, 200 feet; at Burson, 35,3 miles, 415 feet; and at Val- 
ley Spring, 39,, miles; 675 feet. The road was constructed 
as far as Valley Spring’s station in 1883-4, and has not since 
been continued further. 

It will be seen that the elevation from Brack’s to Burson, 
35,, miles, is 415 feet, and is pretty evenly distributed over 
the entire distance. It is between 11 and 12 feet to the 
mile. It is hardly, if at all, discernible to the natural 
vision; and there are many persons in possession of good 
visual organs and powers of accurate observation who 
might guess this slight and gradual elevation to run in 
the direction contrary to how it actually does run, if the 
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location of the tide-water or the current of streams was 
unknown. 

Mr. R. C. Hopkins was placed on the stand by defend- 
ants as an expert on Spanish and Mexican grants generally, 
and having explained much about the terms and manner 
of descriptions used in the designation and boundaries of 
such grants, and having also explained the distinction be- 
tween sierra (mountain), and loma (hill), and lomas bajas 
(low hills), and lomaria (range of hills), he gave the follow- 
ing answer to the following question: 

@.—‘‘ Where a range of mountains terminated in the 
‘‘ plains by a succession of low hills, and it was the in- 
‘* tention of the government to grant a tract of land which 
‘‘ terminated with the first rising ground, was it not the 
‘custom to use as descriptive terms of the boundary the 
‘‘ words, ‘lomas,’ or ‘lomas bajas,’ or ‘lomaria,’ and not 
‘the word ‘sierra’?” 

A.—‘‘ Yes, sir; by ‘lomas’ or ‘lomaria ’ 

This answer, of itself, cuts away from defendants all pre- 
tense to a defense based upon the location of the east 
boundary of the Moquelamos grant. 


3? 


U. S. vs. Fossat, 1 Hoffman R. 211. 


id. id. 376. 
ad. 20 How. U. S. 4138. 
id. 21 id. 445. 


Defendants have placed in evidence four certificates of the 
Register of the U.S. Land Office at Stockton. They are 
marked Exhibits 25, 38, 39 and 40. The first named is to 
the effect that the records of that office show that prior to 
February 13, 1865, there were State Selections, etc., made of 
lands east of the range line between ranges 7 and 8. The 
second, third and fourth named are to the effect that the 
records of that office show that no entries of public lands 
were made under either the homestead or pre-emption laws 
in T. 4 N., R. 5 E., or in that portion of T. 2 N., R.7 E., 
north of the Calaveras River, or in that portion of T. 4 N., 
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R. 7 E., south of the Moyuelumne River, between Septem- 
ber 24, 1864, and November 27, 1865. 

It ise hard to see what purpose this testimony subserves. 
Whether or not any person desired to homestead or pre- 
empt any of the land thus designated between these two 
dates is entirely immaterial. In fact, none of the land 
which lies between the Moquelumne and Calaveras Rivers 
was legally subjected to settlement by homestead or pre- 
emption settlers until released from Andres Pico’s claim on 
February 13, 1865. And that persons saw fit to make State 
selections, etc., east of the range line between ranges 7 and 
8, did not to any extent release it from Andres Pico’s 
claim. ) 

But, it seems that the State selections, etc., were made as 
freely west of this oft-mentioned range line (between 7 and 
8) as east of it. This is shown by complainants’ ‘‘ Exhibits 
RRR” and “SSS.” 

We have never yet been able to ascertain why the range 
line between 7 and 8 should receive any more mention in 
this suit for any purpose than any other line from the estu- 
aries of the shore to Bear Mountain. If any range line 
should receive special mention for approximation to the 
eastern boundary of the Moquelamos Grant, it is the line be- 
tween ranges 10 and 11, although even that line is not quite 
far enough east; but it is outside of the Railroad grant 
limits, and thereby discussion ends as to the exact line of 
the Moquelamos grant on the east. But the line between 
ranges 7 and 8 lies confessedly upon the plains of the San 
Joaquin valley; and even the nearest easterly undulations 
are miles away. Neither does this line (between ranges 7 
and 8) correspond with the northeasterly corner, or with the 
easterly line, of the Gulnae Grant, either as finally surveyed 
or unsurveyed. And no one claims that any sierra inmediata 
was seen at any time down on the plains at that line. In 
short, it seems to us that this line has played the part of a 
delusion to the defense throughout a large part of the trial 
herein. And it is submitted, with great respect; that the 
observations of the learned Judge of the Cireuit Court con- 
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cerning this line (between ranges 7 and 8) have no paint of 
application in view of the facts, the testimony, and the de- 
scriptive call of the eastern boundary of the Moquelamps 
Grant. We say observations of the learned Judge, because 
he has not decided that this artificial line between ranges 7 
and 8 bears any relation or proximity to, or connection with, 
the natural monument, i. e., the adjacent ridge of mountains, 
which forms the easterly line of the Moquelamos Grant. It 
is, of course, unnecessary to say that this range line, like all 
other range lines of the publie surveys, was run in utter dis- 
regard of the lines of the Moquelamos Grant, and of the 


grant itself. 
Il. 


The grant of the odd numbered sections of public land by 
Congress to the Railroad Company was made and took effect 
hefore the Moquelamos Grant ws finally rejected, VIZ: before 
February 13, 1865. 


A. 


The words of the Act under which the railroad lands were 
granted are: 
‘*'That there be, and is hereby granted to the said company 
‘ . 7 every alternate section of public land, de- 
‘* signated by odd numbers, to the amount of ten alternate 
‘* sections per mile on each side of said railroad * * 
‘* not sold, reserved, or otherwise disposed of by the United 
‘* States, and to which a pre-emption or homestead may not 
‘* have attached at the time the line of said road is definitely 
** fixed.” 
Act of July 1, 1862, Sec. 3; 12 St., 492. 
Act of July 2, 1864; 13 St., 358. 


This act constitutes a grant in praesenti of all lands thereby 
granted, and none were thereby granted excepting public 
lands. The title vested by virtue of the Act of Congress 
itself as if it were in fact a direct conveyance of the sections 


v¥anted. So also, the Act of July 2, 1864, is to be con- 
sidered as if passed on July 1, 1862, and as a part of the 
Act passed on the latter date. 


Schulenberg vs. Harriman, 21 Wall, f., 58. 

Missouri Ry. Co. vs. Kansas Ry. Co., 97 U. S. Rep., 497. 
Van Wyck vs. Knevals, 106 U. S. Rep., 370. 

H right US. Rosberry, 121 U.S. Rep., 488. 

Railroad Co. vs. Baldwin, 103 U. S. Reports, 427. 
Leavenworth, etc., R. Co. vs. U. S., 92 U. S. Rep., 48. 


[n the words of this Court, speaking through Mr. JusTICE 
FreLp, Missouri Ry. Co. vs. Kansas Ry. Co., supra: 
‘‘ In constructing a congressional grant, the Act by which 
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‘it is made is a law as well as a conveyance, and that such 
‘* effect will be given to it as will carry out the intent of 
Congress. That intent should not be defeated by apply- 
‘ing tothe grant the rules of the common law, which are 
‘* properly applicable onity to transfers between private par- 
ties. ™ ° 

‘* When the location was made and the sections granted 
‘* ascertained, the title to the plaintiff took effect by relation 
‘‘as of the date of the Act, except as to the reservations 
‘mentioned; the Act having the same operation upon the sec- 
‘* tions as if they had been specifically described in it.” 

So it was held in that case, that the title claimed by 
each of the railroad companies, plaintiff and defendant, 
was to be ascertained and governed solely by the date of the 
Act of Congress under which each claimed title, and not at 
all by the date of the filing of the map of definite location of 
the road of either company. 

As already stated, the grant, being one in preesenti, it did 
not extend to or include any lands which were not granted 
at the moment the act became a law, as, in the words of this 
Court, it became a conveyance at the same time, and had 
‘¢ the same operation upon the sections (granted) as if they 
** had been specifically described in it” (the act.) The grant 
was never extended or enlarged, or provided to take effect 
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in whole or in part, at any time other than at its date. Or, 
in other words, all the lands that were ever granted or do- 
nated by the act were granted and became vested at one 
time, 7. e., when the act became a law. 

Perhaps we cannot use more expressive or appropriate 
language in this behalf than that used by the Central Pacific 
R. R. Co., or its assignees, in a brief by them, filed in a 
cause pending in the Cireuit Court from which the case at 
bar comes (U. S. vs. Curtuer, No. 3,106), viz: 

‘¢ All odd sections within the ten-mile limit, which were 
‘‘ not then, at the date of the Act, sold, reserved or other- 
‘* wise disposed of by the United States, and to which a pre- 
‘‘emption or homestead claim should not have attached at 
‘‘ the time subsequent, when the line of the road should be 
‘* definitely fixed, are, by the terms of the Act, granted to 
‘* the company.” 

Or, in our own words: The Act of Congress was passed 
on July 1, 1562; and it not only granted, but conveyed, the 
title for all the land which the company ever took uader or 
by virtue of the act, the same ‘‘ as if they (the sections) had 
been ‘‘ specifically described in it.” And the sections which 
were thus granted, were odd-numbered, within a given dis- 
tunce of the line of the road, which were then in a condition 
to be granted and conveyed by the United States, 7. e., which 
were then, in the words of the Act, public land; and those 
odd-numbered sections which were then (at the date of the 
act) public land, were then subject to settlement and appro- 
priation by homestead and pre-emption settlers up to the 
time the line of the road would be definitely fixed. The 
company was liable to lose some lands under the homestead 
and pre-emption laws only, but could gain no lands under 
any law between the date of the Act and the fixing of the line 
of its road. 

Any land that was reserved or otherwise disposed of or 
sold, at the date of the Act, was not public land, and was 
not, therefore, granted to the Company. 

This is the true and sound deduction and consequences 
of the very words and effect of the Act, as a grant in pre- 
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senti, and its exceptions; and it is well sustained by the 
decisions of this Court. 
see 

Leavenworth R. Co. vs. U. S., 92-U. S. Rep. TA43. 

Missouri Ry. Co. vs. Kansas Ry. Co., supra. 

Railroad Co. vs. Baldwin, 103 U. S. Rep. 427. 

Newhall vs. Sanger, 92 U. S. Rep. 761. 

U.S. vs. Stone, 2 Wall. R. 525. 

Dubuque and Pacific R. Co. vs. Litchfield, 23 How. R. 

(U. 8S.) 66. 
Railroad Co. vs. Fremont Co., 9 Wall. R. SY. 


‘* All grants of this description are strictly construed 
‘‘ against the grantee; nothing passes but what is conveyed 
‘in clear and explicit language.” 
Leavenworth R. Co. vs. U. S, Supra. 


There have been many cases before this Court which 
discuss the subject, and decide the effect of the fixing of the 
line of the road of various railroad companies claiming 
lands under the Pacific Railroad Act, and other similar 
Acts; but none of these cases militates against, or even inter- 
feres with the doctrine or consequences of a grant in preesenti 
under the Act or Acts granting lands to or for the various 
subsidized railroad companies. As we have already stated, 
odd-numbered sections of land within the given distance 
from the line of the road, which was public land at the 
date of the Act, were subject to homestead and pre- 
emption settlement up to the time the company caused 
the line of its road to be fixed. .1in such instances, 
as between the homestead or pre emption settler and the com- 
pany, it becomes all important to ascertain when the line 
of the road was definitely fixed. 

See 

Van Wyck vs. Knevals, 106 U. S’. 366. 

Walden vs. Knevals, 114 U. S. 373. 

Newhall vs. Sanger, 92 U. S. Rep. 761. 

Kansas Pac. R. R. Co. vs. Dunmeyer, lie U. hep. 


642, and many cases of a similar character. 
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But, as between the United States and the railroad com- 
pany, or between one company and another company, or 
between a railroad company and any other party claiming 
under a grant from the United States, excepting a pre-emption 
or homestead claimant, the all-important inquiry is, what 
was the condition of the land at the date of the granting 
Act under which the railroad company claims title? If it 
were public land at that date, it passed to the railroad com- 
pany; and, if it were reserved, sold, or otherwise disposed of 
at that date, it was not granted to the railroad company, 
and a patent issued for it would be void. 


Leavenworth R. Co. vs. U. S., supra. 
Radroad Co. vs. Baldwin, supra. 


The lands in controversy (assuming them to be within the 
boundaries of the Moquelamos Grant), were not released 
from the claims of that grant until February 13th, 1865. 
This was long after the passage of the Pacific Railroad Act. 
Being thus reserved, they were not public lands, and they 
were not granted to the railroad company, and the patents 
are void and should be canceled. 

Newhall vs. Sanger, supra. 

U.S. vs. Stone, 2 Wall R. 525. 
Revchart vs. Felps, 6 Wall R. 160. 
Best vs. Polk, 18 Wall &. 112. 
Sherman vs. Buick, 93 U. S. 209. 
Stoddard vs Chambers, 2 How. 285. 
Patterson vs. Winn, 11 Wheat. 384. 
Barry vs. Gamble 3 How. 53. 

Mills vs. Stoddard, 8 How. 345. 


B. 


We most earnestly contend that this cause is governed by 
the condition of the lands in controversy, as to their being 
reserved, at the date of the Pacific Railroad Act (July 1, 
1862); and, that it is immaterial in this cause as to whether 
the lands were or were not reserved at the time the line of 
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the road was definitely fixed. Yet, in view of the fact that 
the learned judge of the Cireuit Court has, in his opinion, 
placed so much importance upon the date of the fixing of the 
line of the road, we feel constrained to present our views 
upon, and argue the matter, as to the time when the line of 
the road was definitely fixed, but without yielding our posi- 
tion as before stated; and herein, 


C. 


The line of the road of the Central Pacific Railroad Com- 
pany of California, including that portion thereof which was 
assigned to the Western Pacific Railroad Company on October 
31, 1864, was definitely fixed, within the meaning of the Pacific 
Railroad Act, on the 8th day of December, 1864, and was 
definitely fixed on the ground on and prior to the dth day of 
October, 1864. 

On the 8th day of December, 1864, the Central Pacific 
Railroad Company of California filed with the Secretary of 
the Interior a map designated as follows: 

‘« Map of the line of the Western Division of the Central 
** Pacific Railroad Company of California, from Sacramento 
‘* to San Francisco.” 


On this map is inscribed the following certificate: 


“~ 
© 


‘ Unirep STaTes OF AMERICA, 
‘* State of California, 
‘ Office of the Central Pacific Railroad Company of Cali- 
‘* fornia. 

‘‘ We, the undersigned, the President, Secretary, and 
‘‘ acting Chief Engineer, do hereby certify that this is a 
‘* true and complete map of the line and route of the West- 
‘‘ern Division of said company’s road and telegraph line 
‘* from the city of Sacramento to the City of San Francisco, 
** and the western terminus thereof, as adopted, located, desig- 
** nated, and fixed by the Board of Directors of said com- 
‘* pany, a copy of which is on file in the office of said com- 
** pany in the city of Sacramento. 


# 
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‘Witness our hands and the corporate seal of said com- 
‘‘ pany, hereto affixed, by order of said Board of Directors, 
‘‘ this fifth (5th) day of October, 1864. 
‘* [SEAL. | LELAND STANFORD, 
‘¢ President, 
‘‘E. H. MILLER, Jr.. 
‘* Secretary, 
‘ SAMUEL S. MONTAGUE, 
‘* Acting Chief Engineer.” 


This map is marked ‘‘Exhibit A.” The field notes of the 
survey of the Western Division, from which the map (Ex- 
hibit A) was compiled and constructed, show conclusively 
that the line of the road was actually surveyed amd staked out 
upon the ground, as represented on said map. Attached to 
the fiefd notes is the resolution of the Board of Directors, 
approving of the map and survey, marked ‘‘ Exhibit GG 
G,” and from page 3 thereof we quote. ‘‘And also to enable 
‘‘ said the Central Pacific Railroad Company of California 
‘‘ to make a proper, sufficient and valid assignment of said 
‘* portions of said railroad and telegraph line to the Western 
‘* Pacific Railroad Company, and, the San Francisco and 
‘* San Jose Railroad Company, and for that purpose only, 
“and to have no other force and effect than to establish 
‘‘the line, route and western terminus of the Pacific Rail- 
‘‘ road, under the said Acts of Congress, * * * * * 
‘‘ be it, and it is hereby ordered and resolved by the Board 
‘‘of Directors of said, the Central Pacific Railroad Com- 
‘‘ pany of California, that the general route of the Western 
‘ Division from Sacramento to San Francisco, of the rail- 
‘“yoad and telegraph line of said Company is hereby ex- 
‘‘ tended, located and fixed and desiynated, as laid down and 
‘* surveyed from the city of Sacramento * * * toa 
‘* point sixty-six feet west of the west line of Third street, 
‘‘ on Brannan street, in the city of San Francisco, * * * 
‘‘ which said /ine and route are more particularly designated 
‘* and described as follows, to wit:”’ 

(Here follows the field notes, at the conclusion of which, 


on page 14, appears the following): ‘‘And which said line or 
‘‘ rote also appears, by reference to a map of the same, 
‘auly certified by the President and Secretary of this Com- 
‘‘pauy, under the corporate seal of this Company, to be 
‘* filed in the office of the Secretary of the Interior of the United 
“ States, under and in pursuance of the said Acts of ( ONgQrESss, 
‘‘ which map is marked and designated as follows: Map of 
‘the line of the Western Division of the Central Pacific 
‘* Railroad Company of California, from Sacramento to San 
‘‘ Francisco.” All of which is certified to by E. H. Miller, 
Jr., a8 Secretary, under the corporate seal of the Company, 
and attested by the affidavit of E. B. Crocker, as witness to 
the signature. 

It will thus be seen that the Western Division of said 
road was actually surveyed and staked out upon the ground by 
the engineers of said Company, and a map thereof duly 
made pricr to the 4th day of October, 1864, and that upon 
said last-named day the map and survey were duly approved 
by the Board of Directors; and that upon the fifth day of 
October, 1864, a certificate of such approval was duly in- 
scribed upon the face of said map and sigued by the officers 
of the Company, and by them transmitted, together with the 
field notes of the survey, to Washington, and there filed with 
the Secretary of the Interior as the law directs. The mapis 
certified as the line and route of thé Western Division, «as 
adopted, located. designated and fixed by the Board of Directors. 
What words more expressive of permanency or finality in the 
selection of said route could have been used, or that would 
more fully express the idea that the route was by such action 
pis definitely fixed,” is hard to conceive. Certain it 1s, 
that judging from the language used by the Board 
of Directors in their approval of the survey and map, 
und the language used in the certificate inscribed upon said 
map, the officers of the Company regarded their action in 
the selection and approval of the route as a finality. As 
proof of this fact, it may be stated that the map of 1864, 
‘‘Exhibit A,” is the only map of said route ever filed with 


the Secretary of the Interior by any person or party until 


more than a year after the completion of the road. 

But the action of the officers of the Railroad Com- 
pany subsequent to the filing of said map farnishes in- 
disputable evidence that they regarded their action in the 
selection and adoption of the route delineated on ‘‘ Exhibit 
A” as a finality. It was not until after these suits 
were commencéd that any attempt was made to repudiate 
such action, or any claim made that the line of the road was 
not definitely fixed on December 6th, 1864, by the filing of 
that map. 

The general Railroad Act of the State of California pro- 
vides in express terms that: ‘‘ Every railroad company in 
‘‘ this State shall, within a reasonable time after their road 
‘* shall be finally located, cause to be made a map * * * 
‘‘ and file the same in the office of the Secretary of State, 
and also like maps of the parts thereof located in different 
‘* counties, and file the same in the office of the Clerk of the 
County in which such parts of said road shall be, there to 
‘‘ remain as of record forever. The said map shall be cer- 
tified by the chief engineer, the acting president and the 
' secretury of such company.” 


Stat. of Cal., 1861, pp. 624, 2 43. 


In compliange with the foregoing statute the Central Pa- 
cific Railroad Company of California, on the 10th day of 
January, 1865, filed a map of their road, as finally located, 
with the Secretary of State of the State of California, which 
map is an exact copy of ‘Exhibit A.” This map is marked 
‘* Exhibit C.” 

in the llth day of January, 1865, the Western Pacific 
Railroad Company filed a map of their road, as finally located, 
with the Secretary of State of the State of California. This 
map is an exact copy of ‘‘ Exhibit A;” and is marked ‘‘Ex- 
hibit B.”’ 

On the 12th of January, 1865, the Western Pacific Rail- 
road Company filed in the office of the County Clerk of 


San Joaquin County, California, a map of that portion of 
the route located in that county, which map is also an exact 
copy of so much of the route shown by ‘Exhibit A,” as is 
located in San Joaquin County. This is marked ‘‘Exhibit D.” 

Maps of like character might have been obtained from 
the Clerk’s office in every county through which the 
line runs, but it was considered unnecessary to do so, 
as enough has been obtained to show that the officers of 
company considered their action as final, and the line of the 
road as ‘‘ definitely fixed’’ by the filing of said map. 

That the Officers of the Land Department also regarded 
this action as a finality, and the line of the road as definitely 
fixed by the filing of the map ‘‘ Exhibit A,” is shown by their 
action subsequent thereto, in doing that which they had 
nu legal right to do prior to the definite location of the line 
of the road. The map was filed in the Department of the 
Interior on December Sth, 1864, and on the 9th of that 
month was transmitted by the Secretary of the Interior 
to the Commissioner of the General Land Office, with 
directions to withdraw the granted lands along the line 
or route delineated on said map for the benefit of the 
railroad company. In obedience to this order, the Com- 
missioner, on the 23d of that month, transmitted to 
Registers and Receivers of the U. S. Land Offices at Stock- 
ton, Sacramento, Marysville and San Francisco, diagrams 
of so much of said route as lay in their respective districts, 
with instructions to withdraw from pre-emption, private 
entry and sale the odd-numbered sections for a distance of 
twenty-five miles on each side of the line delineated on said 
diagram. ‘This letter and diagram was received at the U. 
S. Land Office at Stockton, in which district most of the 
land in controversy is situated, at 11 a. M., January 3lst, 
i865. See Mrbrbits UU," ** VV," and “* FT.” 

The Court in Van Wyck vs. Knevals, 106 U. S. 3660, says: 

‘¢ Vhe route must be considered as ‘ definitely fixed when 
as rf has ceased to he the subject of change at the volition of the 
company. Until the map is filed with the Secretary of the 
‘** Interior, the company is at liberty to adopt such a route as 
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‘‘it may deem best. after an examination of the ground has 
‘* disclosed the feasibility and advantages of different lines. 
‘* But when a route is adopted by the company, and a map 
‘« designating it, is filed with the Secretary of the Interior, 
‘* and accepted by that officer, the route is established; 1 1s, 
‘‘in the language of the Act, definitely fixed, and cannot be the 
‘< subject of future change so as to affect the grant except upon 
‘‘ legislative consent. No further action is required of the 
‘‘ company to establish the route. Jt then becomes the duty 
‘‘ of the Secretary to withdraw the lands granted from mar- 
‘‘ ket.” That portion of section & of the Act of 1852, (12 
Stat 489,) which relates to this Company, reads as follows: 
“The Central Pacific Railroad Company of California, a 
‘‘ corporation existing under the laws of the State of Cali- 
‘‘ fornia, are hereby authorized to constract a railroad and 
‘* telegraph line from the Pacific Coast, at or near San Fran- 
‘* isco, or the navigable waters of the Sacramento River, 
‘* to the eastern boundary of California, wpon the same terms 
‘“ and conditions in all respects as are contained in this Act 
‘‘for the construction of suid railroad and telegraph line 
‘‘ first mentioned.”’ Section 7, which governs the case now 
under consideration, reads as follows: 

‘‘ And be it further enacted, that said company shall file 
‘* their assent to this Act, under the seal of said company, 
‘‘in the Department of the Interior, within one year after 
‘‘ the passage of this Act, and shall complete said railroad 
‘‘ and telegraph from the point of beginning as herein pro- 
‘* vided, to the western boundary of Nevada Territory, be- 
‘* fore the first day of July, one thousand eight hundred and 
‘* seventy-four. 

¥ Provided, 'That within two years after the passage of this 
‘* Act said company shall designate the general route of said 
‘* road, as near as may be, and shall file a map of the same in 
‘* the Department of the Interior, whereupon the Secretary of 
‘‘ the Interior shall cause the lands within fifteen miles of 
‘* said designated route or routes to be withdrawn from pre- 
-* emption, private entry and sale; and when any portion of 
‘* said route shall be finally located, the Secretary of the In- 


‘* terior shall cause the said lands to be surveyed and set off 
‘fas fast as may be necessary for the purposes herein 
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named.” 

The Act of July 2nd, 1864 (15 Stat., 358) extended the 
time for filing this map one year, and increased the grant 
from ten to twenty sections on each side of the line of the 
road, and increased the limits of the withdrawal from fifteen 
to twenty-five miles on each side of the route of the road. 

We have shown that this Company did designate the gen- 
eral route of their road and did file a map thereof in the 
Department of the Interior and that the Secretary of the 
Interior accepted this map (the map of 1864) as definitely 
locating the line and route of the road, and that upon its 
reception the Secretary immediately ordered the granted 
lands withdrawn from market. 

On the 3!st of October, 1864, the Central Pacifie Railroad 
Company of California assigned to the Western Pacific Rail- 
road Company the right and privilege to construct, own, 
maintain, and operate that portion of their ra'lroad and tele- 
graph line which extends from the City of San Jose to the 
Crty of Sacramento in the State of California, as laid down 
and delineated on ‘‘ Exhibit A,” with all the rights, privi- 
leges and emoluments conferred by Acts of Congress rela- 
tive thereto. This assignment was ratified by Act of Con- 
gress, approved March 3d, 1865. 

(See stipulation of agreed facts, pages and =) 


The Western Pacific Railroad Company proceeded imme- 
diately to construct their road under this assignment, and on 
the 27th of September, 1866, the President of said Company 
filed with the United States Surveyor-General for California 
the verified statement required by law to the effect that the 
first section of 20 miles of said road, viz: the first section of 
20 miles northeasterly from the City of San Jose, was con- 
structed, completed and equipped as required by law, and 
requested that the Commissioners be notified to examine and 
report upon said section of road. Whereupon the Surveyor- 


General notified the Commissioners, who proceeded to ex- 
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amine and report upon said section of road in accordance 
with the Acts of Congress relative thereto. 

On the 5th day of October, 1866, the Commissioners made 
their report to the effect that said sections of road had been 
completed and equipped in all respects, as required by the 
Acts of Congress relative thereto. 

Similar verified statements were made by the President of 
the Western Pacific Railroad Company, as follows: On 
April 28th, 1869, for a section of the road beginning at the 
junction thereof with the road of the Central Pacific Railroad 
Company of California, at the American River Bridge near 
Sacramento City, and extending thence southwesterly twenty 
miles; also on October 12th, 1869, for a section of said road 
beginning at the westerly end of the last mentioned section, 
and extending thence southwesterly sixty-three miles; also 
on December 29th, 1869, for a section of said road beginning 
at the westerly end of the last mentioned section, and ex- 
tending thence twenty and two-tenths (20;,) miles to the 
easterly end of the first-mentioned section of twenty miles, 
beginning at San Jose. 

The foregoing statements were, immediately upon their 
being made, filed with the United States Surveyor-General 
for California, who thereupon, at the request of the Com- 
pany, immediately notified the Commissioners. Imme- 
diately upon being notified, the Commissioners proceeded to 
examine and report-upon said sections of road, which reports 
are dated as follows: 

‘* First section, October 5th, 1866; second section, April 
29th, 1869; third section, October 13th, 1869; fourth sec- 
tion, January 6th, 1870. Each of the four reports of said 
Commissioners was filed with the Secretary of the Interior, 
who recommended the acceptance of the same, and the issue 
of bonds, and patents for lands due on account of said sec- 
tions of road, agreeably to the provisions of the Acts of 
Congress relating thereto. Thereupon, the President of the 
United States approved of said reports, and ordered the 
Secretary of the Interior and the Secretary of the Treasury 
to carry said recommendations into effect. 
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‘* The first approval by the President of the United States 
is dated December 4th, 1866, and the last is dated January 
21st, 1870. 

‘‘ The four sections above mentioned comprise the whole 
of said road from the city of San Jose to the city of Sacra- 
mento. Said road has been in full operation, and operated 
for the transportation of passengers and freight, since the 9th 
day of June, 1869.” The foregoing has been abridged from 
the stipulation of agreed facts. 

The officers of the Company also selected lands, and the 
selections were approved by the proper officers of the Land 
Department, thus showing that the map filed December 8th, 
1864, was regarded as the map fixing the definite location of 
the route of the road. , 

October 8th, 1866, the W. P. R. R. Co. presented its first 
selections of land for approval! and patent. In the affidavit 
of the agent selecting these lands appears the following 
words, verbatim in every selection: 

‘‘That the said lands are vacant, unappropriated, and not 
interdicted mineral or reserved lands, and are of that 
‘‘ character contemplated by the Act, being within the 
‘* limits of twenty (20) miles on each side of the line of route 
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“ of said road.” 

In every selection the following appears in the certificate 
of the Register and Receiver in whose district the lands 
selected are situated: 

‘‘And we further certify that the filing of said list is 
‘‘ allowed and approved, and that the whole o1 said lands 
‘‘ are surveyed public lands of the United States, and within 
‘‘the limits of twenty miles on each side of said road.” 
** Kxhibit Ff.” 

December llth, 1866. The W. P. R. R. Co. presented 
another list of lands for approval and patent. ‘‘ Exhibit 
WH” | 

January llth, 1867. The W. P. R. R. Co. presented aan- 
other list of lands for approval and patent. ‘‘ Exhibit I.” 

June 9th, 1867. Patent No. 1 was issued to the W. P. R. 
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R. Co., for lands lying along the first section of road from 

San Jose northeast through Alameda Canon. ‘‘ Exhibit 5.’ 
August 15th, 1867. The W. P. R. R. Co. presented an- 

other list of land for approval and patent. ‘‘ Exhibit K.”’ 

February 8th, 1868. The W. P. R. R. Co., presented an- 
other list of land for approval and patent. ‘‘ Exhibit L.” 

September 11th, 1869, the W. P. R. R&R. Co. presented 
another list of lands for approval and patent. ‘‘ Exhibit N.’ 

September 17th, 1869, the W. P. R. R. Co. presented 
another list of lands for approval and patent. ‘‘ Exhibit O.” 

November 12th, 1859, the W. P. R. R. Co. presented 
two lists of lands for approval and patent. ‘‘ Exhibit Q.”’ 

January 18th, 1870, the W. P. R. R. Co. presented another 
list of lands for approval and patent. ‘* Exhibit R.” 

The foregoing lists of selections embrace all the Jands to 
which the Company has obtained patents between San Jose 
and Sacramento, except a small portion that was not sur- 
veyed at the time these selections were made. 

In the resolution of the Board of Directors approving of 
the survey and map of the Western Division, ‘‘ Exhibit G 
G G,” appears the following language: 

‘‘ And also to enable said, the Central Pacific Railroad 
‘* Company of California, to make a proper, sufficient and 
‘* valid assignmené of said portions of said railroad and tele- 
‘* graph line to the Western Pacific Railroad Company, and 
‘ the San Francisco and San Jose Railroad Company,” etc., 
showing that an assignment of certain portions of the route 
to each: of said companies was spelennninied. In due course 
of time the route from San Francisco to San Jose was as- 
signed to the San Francisco and San Jose Railroad Com- 
pany and from San Jose to Sacramento to the Western 
Pacific Railroad Company. 

January 3rd, 1866, the President } f the San Francisco and 
Sau Jose Railroad Company filed with the United States 
Suveyor-General for California the verified statement re- 
quired by law, alleging that the portion of the road be- 
tween San Francisco and San Jose—some fifty miles or more 
—was completed and equipped as contemplated in the Acts 
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of Congress, and, claiming lands and bonds as an assignee of 
the Central Pacific Railroad Company of California, re- 
quested that the Commissioners be notified to examine and 
report upon said road. ‘‘ Exhibit T.” 

As the San Francisco and San Jose Railroad Company 
claimed, either in whole or in part, the same lands as were 
claimed by the Western Pacific Railroad Company, a conflict 
naturally arose as to which company was entitled to the 
lands. This conflict preveuted the issuing of patents to the 
Western Pacific Railroad Company for more than two years. 

May 15th, 1867, Mr. Henry Beard, as attorney for the W. 
P. R. R. Co., addressed the Commissioner of the General 
Land Office, requesting that patents issue to the W. P. R. 
R. Co. for 22,5627), acres of land, included in ‘‘ Exhibit V.” 

October 30th, 1867, Mr. Henry Beard, on behalf of the 
W. P. R. BR. Co,, filed a written argument with the Com- 
missioner protesting against the suspension of the issuing of 
patents to that Company, claiming that the San Francisco 
and San Jose Company ought not to be recognized as a rival] 
claimant stating as follows: 

‘‘The Executive power does not, | hope, propose to undo 
‘‘ what Congress has done—to vacate the grant that Con- 
‘‘ oress has made,and turn over the granted lands to another 
‘party, * * *  §Sofaras the San Francisco and San 
‘* Jose Company's claim to these lands is concerned, the talis- 
‘‘ manic words, ‘ Tvo late! too late! are the death knell co. 
‘its ambitious aspirations. . ™ d I therefore 
‘‘ respectfully insist that no further delay shallissue in issu- 
‘‘ing patents upon the selections above mentioned. ‘ Ex- 
‘* hibit V."” | 

November 2d, 1867. Mr. Henry Beard again addressed 
the Commissioner and demanded that patents issue to the 
W. P. R. R. Co., for the lands selected. ‘* Exhibit V.” 

March 22d, 1869. The matter having been brought before 
the Secretary of the Interior, orders were issued that no 
patents issue until further orders from his office. Included 
in ‘* Exhibit V.” 

January 28th, 1870. Mr. Charles McLaughlin, Land 
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R. Co., for lands lying along the first section of road from 

San Jose northeast through Alameda Canon. ‘‘ Exhibit 5.” 
August 15th, 1867. The W. P. R. R. Co. presented an- 

other list of land for approval and patent. ‘‘ Exhibit K.”’ 

February 8th, 1868. The W. P. R. R. Co., presented an- 
other list of land for approval and patent. ‘‘ Exhibit L.” 

September 11th, 1869, the W. P. R. R. Co. presented 
another list of lands for approval and patent. ‘‘ Exhibit N.” 

September 17th, 1869, the W. P. R. R. Co. presented 
another list of lands for approval and patent. ‘‘ Exhibit O.” 

November 12th, 1819, the W. P. R. R. Co. presented 
to lists of lands for approval and patent. ‘‘ Exhibit Q.”’ 

January 18th, 1870, the W. P. R. RB. Co. presented another 
list of Jands for approval and patent. ‘‘ Exhibit R.” 

The foregoing lists of selections embrace all the lands to 
which the Company has obtained patents between San Jose 
and Sacramento, except a small portion that was not sur- 
veyed at the time these selections were made. 

‘In the resolution of the Board of Directors approving of 
the survey and map of the Western Division, ‘‘ Exhibit G 
G G,” appears the following language: 

‘‘ And also to enable said, the Central Pacific Railroad 
‘Company of California, to make a proper, sufficient and 
‘* valid assignmené of said portions of said railroad and tele- 
‘* graph line to the Western Pacific Railroad Company, and 
‘‘ the San Francisco and San Jose Railroad Company,” etc., 
showing that an assignment of certain portions of the route 
to each of said companies was contemplated. In due course 
of time the route from San Francisco to San Jose was as- 
signed to the San Francisco and San Jose Railroad Com- 
pany and from San Jose to Sacramento to the Western 
Pacific Railroad Company. 

January 3rd, 1866, the President of the San Francisco and 
Sau Jose Railroad Company filed with the United States 
Saveyor-General for California the verified statement re- 
quired by law, alleging that the portion of the road be- 
tween San Francisco and San Jose—some fifty miles or more 
——was completed and equipped as contemplated in the Acts 
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of Congress, and, claiming lands and bonds as an assignee of 
the Central Pacific Railroad Company of California, re- 
quested that the Commissioners be notified to examine and 
report upon said road. ‘‘ Exhibit T.” 

As the San Francisco and San Jose Railroad Company 
claimed, either in whole or in part, the same lands as were 
claimed by the Western Pacific Railroad Company, a conflict 
naturally arose as to which company was entitled to the 
lands. This conflict preveuted the issuing of patents to the 
Western Pacific Railroad Company for moro than two years. 

May 15th, 1867, Mr. Henry Beard, as attorney for the W. 
P. R. R. Co., addressed the Commissioner of the General 
Land Office, requesting that patents issue to the W. P. R. 
R. Co. for 22,562), acres of land, included in ‘‘ Exhibit V.” 

October 30th, 1867, Mr. Henry Beard, on behalf of the 
W. P. R. BR. Co,, file 2 
missioner protesting against the suspension of the issuing of 
patents to that Company, claiming that the San Francisco 
and San Jose Company ought not to be recognized as a rival 
claimant stating as follows: 

‘‘'The Executive power does not, | hope, propose to undo 
‘‘ what Congress has done—to vacate the grant that Con- 
‘* gress has made, and turn over the granted lands to another 
‘party, * * * §Sofaras the San Francisco and Sau 
‘* Jose Company's claim to these lands is concerned, the talis- 
‘¢ manie words, ‘ Tvo late! too late! are the death knell co 


1 a written argument with the Com- 
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‘‘its ambitious aspirations. . I therefore 
‘‘ respectfully insist that no further delay shallissue in issu- 
‘‘ing patents upon the selections above mentioned. ‘ Ex- 
‘thie y. 

November 2d, 1867. Mr. Henry Beard again addressed 
the Commissioner and demanded that patents issue to the 
W. P. R. R. Co., for the lands selected. ‘‘ Exhibit V.” 

March 22d, 1869. The matter having been brought before 
the Secretary of the Interior, orders were issued that no 
patents issue until further orders from his office. Included 
in ‘‘ Exhibit V.” 

January 28th, 1870. Mr. Charles McLaughlin, Land 
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Agent of the W. P. R. R. Co., addressed the Commissioner, 
requesting that patents issue for lands selected in Stockton 
Land District. Included in ‘‘ Exhibit V.” 

October 12th, 1869. Leland Stanford as President, and 
E. H. Miller, Jr., as Secretary of the W. P. R. R. Co., made 
affidavits that not less than 103 miles of that road was com- 
pleted and in operation, and requested that bonds be issued 
to the Company. ‘‘ Exhibit O O O.” 

October 23d, 1869. Mr. Jas. H. Storrs, as Agent and 
Attorney for the W. P. R. R. Co., addressed the Hon. Sec- 
retary of the Interior, reporting the completion of 63 miles 
in addition to the 20 miles theretofore reported, and re- 
questing that $1,800,000 in bonds be issued to the Company. 
“Exhibit O O O.” 

It will thus be seen that from the time ‘‘Exhibit A” was filed 
in the Department of the Interior both the Government and 
the Railroad Company regarded the line of the road as ‘‘ defi- 
nitely fixed.” The company proceeded to construct the road; 
the Secretary withdrew the lands from the market. The 
Company selected lands, the selections were approved, and 
the lands patented to the Company; all under the map of 
1864. When we examine the Acts of Congress applicable 
in this behalf, we find provision made for the filing of one 
map, and only one map, in the Department of the Interior, 
which is provided for in Section 7 of the Act of 1862, (12 
Stat. 489) which is in said Act entitled a map of the ‘‘ gen- 
eral route,” and the filing of this map definitely fixes the 
line of the road within the meaning of said Acts of Congress. 
When this map is filed it is the duty of the Secretary of the 
Interior to withdraw the lands granted from market. We 
find that this was done in the present case. The map was 
filed and accepted by the Se¢retary of the Interior, and there- 
upon, and with reference thereto, the lands were withdrawn 
from market; and, finally, the road was constructed on the 
route delineated on this map. The lands were selected by the 
Company, and the selections were approved by the proper offi- 
cers. The road was examined and reported upon by the Com- 
missioners. The reports of the Commissioners were approved 


by the Secretary of the Interior, and the entire road was ac- 
cepted by the President of the United States, prior to February 
Ist, 1870. It will also be seen that all of the selections of 
land were approved, and a portion patented to the company, 
prior to February 1st, 1870, and that the issuing of patents was 
suspended solely for the reason that the Western Pacific and 
the San Francisco and San Jose. Companies both claimed 
the same land, and the Land Department very properly re- 
fused to issue patents to either claimant until the contro- 
versy was determined. The road was fully completed, 
equipped, and operated for the transportation of passengers 
and freight prior to June 9th, 1869. (See stipulation of 
agreed facts.) The Company was entitled to have patents 
issued long prior to February Ist, 1870, and this right the 
Company recognized, aud, as before seen, endeavored for 
years prior to that date to obtain the patents; and but for 
the adverse claim made by the San Francisco and San Jose 
Company—which was the only reason ever urged for its 
reiusal—the Land Department would undoubtedly have com- 
plied with the repeated requests and petitions of the W. P. 
RK. Co., and issued all the patents prior to that date. 
Defendants have presented a map ‘‘ Exhibit 17;” which 
was filed in the office of the Secretary of the Interior, Feb- 
ruary Ist, 1870, and claim that the filing of this map was the 
act which ‘‘ definitely fixed ” the line of the road, and the 
line of the road was not definitely fixed until the first day 
of February, 1870, when this map was filed. The statute 
provides that ‘‘ within two years after the passage of this 
‘* Act, said Company shall designate the general route of 
‘‘ said road, as near as may be, and shall file a map of the 
same in the Department of the Interior, whereupon 
‘the Secretary of the Interior shall cause the lands 
‘‘ within fifteen (twenty-five by Act of 1864) miles of 
‘* said designated route or routes to be withdrawn from pre- 
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‘‘emption, private entry and saie.” The act is mandatory in 
its nature, the word ‘‘shall’’ is used both with regard to the 
filing of the map and the withdrawal of the land. The 
company was compelled to either file that map within the 
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statutory time, or in the absence of remedial legislation, for- 
feit their rights. By the Act of 1864, the time for filing 
this map, was extended one year, and no more; hence, if no 
other objection could be raised, the fact that this map was 
filed several years after the legal time for so doing had ex- 
pired would be an objection fatal to its reception by the 
Court. Now, for what purpose was this map filed? Why 
did Congress oblige each company to file a map, designating 
the general route of the road, with the Secretary of the In- 
terior, before proceeding to construct the same? Upon the 
filing of this general route map, it became the duty of the 
Secretary to withdraw the lands granted from market. The 
Secretary is authorized to withdraw no other than the 
granted lands, and he is to withdraw thoss lands upon the 
filing of this map. Evidently then, it is the intent and 
meaning of the statute that the map filed by the com- 
pany, (the General Route Map,) must be such a map as will 
enable the Secretary of the Interior, upon an inspection 
thereof, to identify the lands granted with certainty. This 
map is of no other use, serves no other purpose, than to 
enable the Secretary to identify the lands granted for the pur- 
pose of withdrawal and subsequent patenting thereof to the 
railroad company. 

The law requires impossibilities of no man, and as upon 
the filing of this general route map the Secretary is required 
to wibladens the granted lands, he would have a legal right 
to refuse to accept or file a map the inspection whereof 
would not enable him to identify the lands granted; as such 
map would not be the kind or character of map contemplated 


in the statute. Immediately upon the filing of the map of 


1864 the granted lands were withdrawn from market. No 
such action followed the filing of the map of 1870, for the 
granted lands were withdrawn six years prior to that date. 
And, not only had the lands been withdrawn six years when 
that map was filed, but a portion of the lands had been 
patented, the entire road had been constructed and com- 
pleted, examined by the Commissioners and aczepted by 
the President. In fact the entire road had been operated 
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for the transportation of passengers and freight for more 
than a year before that map was in existence. Moreover, 
the nap of 1870 asserts on its face that it is a map of the 
road as constructed. ‘The idea of attempting to substitute a 
map of the road as constructed (prepared more than a year 
after the completion of the road) for a map of the general 
route is not only novel, but absurd. The Act of Congress 
is clear and explicit. It is also mandatory. 

The eompany was obliged to file a map of its general 
route or forfeit its rights under the statute. No provision 
is made for the filing of any other map or maps, and the 
filing of the map of 1870 with the Secretary of the Interior 
was wholly unauthorized by law. This Court has decided that: 
‘the route must be considered as ‘definitely fixed’ when it 
‘“has ceased to. be the subject of change at tie volition of 


‘‘ the company.’ ‘The question then arises, did the filing of 
the map of 1864 place it beyond the power of the company 
to change the route of the road so as to affect the grant with- 
out legislative consent? If not, the company was at liberty 
to thereafter file another map, adopting a different route, 
and secure a second withdrawal of lands for their benefit, 
without the consent of Congress. And, if a second, why 
not a third, a fourth and a fifth—and, in short, why not con- 
tinne to adopt routes, file maps and secure the withdrawal! 
of lands until the entire public domain is exhausted ? 

There is as much law for the filing of a hundred maps 
aud the securing of a hundred withdrawals of land as there 
is for the filing of two. 

The Act, as before stated, is explicit in its directions and 
commands: there ts nothing left to construction and conse- 
quent interpretation. The law provides for the filing of one 
map, and only one map, consequently this map must be a 
map of the entire line of the road. Upon the filing of this 
map there must be one withdrawal, and only one withdrawal, 
consequently it must be a withdrawal of all the lands granted. 
The Act said: ‘‘ The Secretary shall cause the lands within 
‘* fifteen (twenty-five) miles of said designated route or routes 
‘* to be withdrawn from pre-emption, private entry and sale.” 
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One map and one withdrawal is ali that is provided for in the 
Statute. 

It was decided by the Court below that: ‘‘14 

‘‘ ing in the Act that in express terms, or by necessary im- 
‘* plication, requires the filing of a map of the route as 
‘* * finally located,’ nor that prescribes the time wherein the 
‘* ‘route shall be finally located.’” Yet, as will be seen by the 
quotation given below, the decision proceeds upon the exact 
opposite theory, i e., as though it was absolutely necessary 
to file—a map unknown to the Statute—a map of definite 
location: ‘‘ Now, in this case, the map of December 8th, 
** 1864, as we know, has not been regarded by either the 
‘‘ Company, or treated by the Department, as anything but 
‘‘ the map of the ‘‘ General route of said road,’’ and no map 
‘* of the definite location was filed, or accepted, as the de- 
‘* finite location till February Ist, 1870.” - 
** It, therefore, appears to us, whatever views other may 
‘‘ take, that the equities of the case, under the conditions 
‘* set out, and the facts, as they appear in the case, as well 
‘fas the legal rights of the parties, imperatively require 
‘that the map of February ist, 1870, and not the map of 
‘* December 8th, 1864, should be held and finally established 
‘to be the map of definite location; and, if the map of 
‘* February Ist, 1870, be not the map of definite location. 
‘* then, that the route was not definitely fixed, until it was, 
‘‘in fact, actually located in 1867-68, on the line where it 
‘‘ was afterward, in fact, actually constructed; or else, till 
** the route and the completion of the road were approved 
‘* by the President; and either of these periods were subse- 
‘‘guent to February 13th, 1865, and sufficient to render 
‘* these patents valid at law.’’ 

The railroad companies which have received grants of 
land from the general government, have for years labored 
most industriously to foster and encourage a species of 
judicial legislation—-an interpolation instead of an interpreta- 
tion of the statute. A placing of words in the statute by in- 
terpolation, falsely called construction, which Congress it- 
self has not seen fit to place there. But we are satisfied 
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that so pernicious a practice will be promptly condemned 
by this Court. 
A general route map is the only map, the construction and 


filing of which is authoriaed by the statute. 


The reason why the statute denominates this a general 
route map is obvious, as will be seen upon an examina- 
tion of the subject, although, in the decision of the Court 
below, great stress is laid upon the fact that the map of 
L864 is denominated a general route map, or a map of the 
general route. 

Independent of the fact that a general route map is the 
only map recognized by the statute, there are obvious reasons 
for its being called a general route map. In Vun Wyck vs. 
Knevals, supra, the Court says: ‘‘ But when a route is 
adopted by the company, and a map designating it is filed 
with the Secretary of the Interior and accepted by that 
officer, the route is established; it is, in the language of the 
Act, ‘* definitely fixed,” and cannot be the subject of future 
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change, so as to effect the grant, except upon legislative con- 
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‘© As to the alleged deviation of the road constructed from 
‘the route laid down on the map, admitting such to be the 
‘* fact, the defendant is in no position to complain of it, the 
lands in controversy are within the required limit, 
‘‘ whether that be measured from one line or the other. A 
‘** deviation of the route without the consent of Congress, so 
‘‘ as to take the road beyond the lands granted, might, per- 
‘‘ haps, raise the question whether the grant was not aban- 
‘“doned; but no such question is here presented. The 
deviation within the limits of the granted lands in no way 
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infringed upon any rights of defendant.” 

The Court does not say that afier the route has been “‘ defi- 
nitely fixed’’ it cannot be changed at the volition of the com- 
pany, but that it ‘‘ cannot be the subject of future change so as to 
affect the grant;” the change of route must not be such as will 
** take the road beyond the lands granted,” as that would ‘‘ raise 
the question whether the grant was not abandoned.” 

That is, after the general route map has been filed with 
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the Secretary of the Interior and the line of the road has 
thereby become ‘* definitely fixed,’ the company May change 
the line of their road or route at pleasure, so long as such 
change does not ‘‘ take the road beyond the lands granted,” 
which would be twenty miles from the line laid down on the 
general route map. For, says the Court: ‘‘a deviation 
‘ within the limits of the granted lands in no way infringed 
‘‘ upon any rights of the defendant.” 

In support of the foregoing we would respectfully cite the 
Court to 


Railroad Co. vs. Baldwin, 103 U. S. 427. 

Knevals vs. Hyde, 5 Dillon 469, S.C. 

Grinnell vs. Railroad Company, 103 U. S'. 742. 

Van Wyck vs. Knevals, 106 U.S. 366. 

Walden vs. Knevals, 114 U. S. 374. 

Leavenworth, etc., R. Co. vs. U. S., 92 U. S. 738. 

U.S. vs. Burlington and Missouri R. R. Co. 4 Dillon, 
305. 

Missourr Ry. Co. US. Kansas Pacific Ry. Co.. Q7 U. S. 
Mi 


In the case of the Morris and Essex R. R. Co. vs. Blair, 9 
N. J. Ch. 653, the priority of right to certain passes through 
the mountains in New Jersey was the subject of controversy. 
The Warren Company had made a prior survey to that of 
Morris Company. But the Morris Company was the first 
to comply with the law in the matter of filing a plat of their 
survey with the Secretary of State. The charter of each 
company provided that ‘‘ when the route of such road shall 
‘‘ have been determined upon, and a survey of such route 
‘*‘ deposited in the office of the Secretary of State, then it 
‘* shall be lawful for said company to enter upon” and con- 
struct their road. The Court, in its judgment, says: ‘ It 
‘‘ may be true that the complainant first actually surveyed 
‘* in the passes where the conflict occurred, although there 
‘* seems to be some doubt upon this subject. But, assuming 
‘* it to be true, the experimental surveying of a route will 
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‘* not confer any vested or legal right until it shall have been 
‘‘ adopted; until then, the company is in nowise committed 
‘‘to it. If done by their direction they may change their 
‘‘ mind and go elsewhere. It may be the mere act of their 
‘‘ engineer, and he may recommend it or not. If he should 
‘‘ the company may reject it and select another route. Al- 
* though the complainants, therefore, may have first sur- 
‘* veyed the conflicting passes in the mountains, yet the 
‘‘ Warren Company afterwards surveyed the same passes 
‘* and jirst adopted the route, and first filed their survey in the 
‘ office of the Secretary of State. This gave them a legal 
‘* right to the route surveyed, and, in my view, excluded the 
‘‘ complainants from occupying the same lands.” Will 
anyone contend that after the filing of the map of 1864, 
another company wuuld have been alluwed to adopt the same 
route? Did not the filing of this mip give the company a leqal 
and exclusive right to the route thus adopted? We think it 
did. And furthermore, we are satisfied that any Court 
would have sustained their right to the route thus 
adopted, to the exclusion of all intruders, had any at- 
tempt been made to usurp the route thus legally adopted by 
them. In the case of Newhall vs. Sanger, supra., the Court 
decided that the line of the road was definitely fixed between 
the first day of the October Term, 1864, and the 31st day of 
January, 1865. We think enough has been said to convince 
the -Court that that decision is correct, as the line of the 
road was definitely fixed by filing a map thereof with the 


Secretary of the Interior, December 8th, 1864, which is be- 


tween those dates. 

To counteract this recorded array of maps, patents, trans- 
actions and proceedings, the defendants have introduced a 
map (under objections which we claim are well taken) which 
was filed in the General Land Office on or about February 1, 
1870, and which was apparently gotten up in the engineer's 
department of the West. P. R. R. Co., and purports to be a 
map of the constructed line of the road from San Jose to Sac- 
cramento. It was never adopted by the Board of Directors, 
and was not signed by the president, secretary, or any officer 
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of the Company except the engineer. It was not filed until 
the road had been in full operation for over seven months, Wf 
and until some of the patents for lands had been issued 
nearly three years. It is certain this diagram (without field 
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10tes or survey) of the constructed road, then long in full 

FY operation, was never intended by the Company to be the _¥ 

a original map of the definite location of the line of the road, 

| within the intent and meaning of the Pacific Railroad Act. 

4 In our uninformed condition, we cannot surmise what the o13 
object was for preparing this map of the completed and VY 


operated road, unless it be to constitute a muniment of 
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title, and supply particular information for the contemplated 


consolidation and merger of the West. P. R KR. Co. with é 
the Cent. P. RK. R. Co. of Cal., into the present Cent. P. RB. f 
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RK. Co., which teok place on June 22, 1870. (See agreed 


facts. ) 
The road was in full operation seven or eight months be- 
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‘ fore this map appeared; and it is but a map or diagram of yy 
the road as constructed and in operation. There is no pro- ¥ 


vision of law or authority for the filing of such a map in the 

General Land Office; nor is there any provision or authority 

for the preparation or use of such a map for any purpose. \Y 

So we shall say no more about this map until we hear from 

our learned friends on the other side; hoping that they will 

distinctly state what they claim on its account, if anything. 
We submit that it appears conclusively that the line of. the 

road of the Cent. P. R. R. Co. of Cal., including the Western 

Division thereof, was definitely fixed on the 8th day of De- 


a 
i 


EAN , 
AWN ay eit OI, icin wate 2 ‘ > 
irene PRO re ROL eee 


orice Cee a ee 
eee, Pit che . Seger 


cember, A. D. 1864. 4 
And we submit, further, that the Circuit Court miscon- 
strued the Pacific Railroad Act, and overlooked the adjudi- i. 


cations of this Court when it decided in this cause that the 
grant of lands to the Railroad Company took effect on Feb- 
rvary 1, 1870, when the map or diagram of the constructed 
road was placed in the General Land office, or in 1867-68, 
when, itis assumed the line of the road was actually located y 


on the ground. 
As we take it, the remainder of the exhibits and testimony 
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presented by defendants, not specially mentioned here, 
whether the same is to be rejected or not under the objec- 
tions made to them, do not aggregately or separately even 
tend to detract from the main facts which we claim have 
been established here. The main facts are, that: 

Ist. In due time there was a claim presented by one 
Andres Pico, to the Board of Land Commissioners, to the 
effect that the Mexican authorities had granted to him eleven 
square leagues of land on the river Moquelamos and adjoin- 
ing the Gulnac grant on the south; and that this claim of 
Pico was subsequently confirmed by the U. 8S. District Court 
for the Northern Disirict of California, and was by the De- 
cree of that Court described as follows. ‘‘ Eleven square 
‘* leagues on the river Moquelamos, bordering on the north 
‘upon the southern shore of said river; on the east upon 
‘* the adjacent ridge of mountains; on the sonth upon the 
‘‘ lands of Mr. Gulnac; and on the west upon the estuaries 
‘© of the shore;” and that this claim continued to be sub judice 
until the 13th day of February, 1855. 

2d. All the lands involved in those suits lie within those 
boundaries, as thus designated. 

3d. The Pacifie Railroad Act constituted a grant a pre- 
senti, and it was passed and went into effect long before 
February 13, 1865, when the lands in controversy ceased to 
be reserved ander the claim of Los Moquelamos. 

4th. The line of the road of the Cent. P. R. R. Co. of Cal., 
including the western division thereof, assigned to the West. 
P. KR. R. Co., was definitely fixed on the 8th day of Decem- 
ber, 1864, and the lands to which it was entitled under the 
Pacific Railroad Act were ordered withdrawn for its benefit 
on the 23d day of December, 1864; and the order of with- 
drawal was put into effect in the Stockton U. 8S. Land Dis- 
trict on January 31, 1865. 

Sth. All the land located within the boundaries of the 
Moquelamos grant, including the lands involved in these 
suits, was held and claimed as a part of that Mexican grant 
until the 13th day of February, 1865, and were, therefore, 
reserved from the grant made to the Railroad Company. 
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From these facts it follows that the patents issued for those 
lands to the Railroad Company were issued without authority 
of law, and are and have always been void. 

Newhall vs. Sanger, supra. | 

L. L. & G. R. R. Co. vs. U. S., 92 U.S. Rep., (383 supra. 

Carr vs. Quigley, 57 Cal., 394. 

McLaughlin vs. Powell, 50 Cal., 67; and many other 
cases which we deem unnecessary to cite. 

These patents being void ab initio, there is no foundation 
or material for any defense to these suits; because, the de- 
fendants acquired nothing under these patents, and there is, 
therefore, nothing to defend. Nevertheless, by reason of 
their existence and form, those patents have been permitted 
to prevail in actions at law, under the rule of the Circuit 
Court, from which this case comes, as if they were valid and 
had really conveyed the title; and, consequently, it has be- 
come necessary to resort to these suits in equity to have 
those patents declared to be what in fact they are, null and 
void, and to have them cancelled, so that they may effect no 
more mischief, under an assumed vitality which they never 
possessed, and under the false pretense of a fair form which 
has been used to save them from attack and from the ex- 
posure of their nullity. 

Van Wyck vs. Knevals, supra. 

We therefore respectfully move the Court for decrees in 
accordance with the prayers of the bills, 7. e., that these 
patents be ‘‘ cancelled and declared null and void.” 

A. H. GARLAND, 
Attorney-General. 
MICH. MULLANY and 
D. M. DELMAS, 
Of Counsel for Complainant. 
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-— Supreme Court of the United States. 
OCTOBER TERM, 1887. 


No. 102 7. 


UNITED STATES, 
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VS. 


Kate D. McLaughlin, et al. 
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THE UNITED STATES, _ 
Appellants, 


Vs. 


KATE D. McLAUGHLIN, Er at., 
Appellees. 


BRIEF FOR APPELLEES. 


Statement of Facts. 


This is one of seven actions that were instituted at the same time, 
in the year 1885, and tried and decided together by the Circuit 
Court. | 

The actions were brought by the Attorney-General, without any 
special statutory authority, but under the authority which, it is 
claimed, he possesses by virtue of his office. They were brought to 
procure decrees cancelling seven patents, issued to the railroad com- 
pany in pursuance of the Acts of Congress of July 1, 1862, and of 
July 2, 1864, commonly known as ‘‘ Pacific Railroad Acts.” 

The larger portion of the facts in these cases are stated in a stipu- 
lation made by the parties to the actions. (Record, page ). 

After the passage of those Acts, the Central Pacific Railroad 
Company of California assigned to the Western Pacific Railroad 
Company the right to construct the portion of the road between Sac- 
ramento-and San Jose, and the assignment was ratified by an Act of 
Congress. The lands in controversy are opposite to the line of the 
Western Pacific Railroad. Those companies were consolidated in 
June, 1870, shortly after the filing of the map of definite location of 


5 eg acct tear oats ee aa LS Ae ee 2 Oe ee ae ‘ 
EI SA OB SIREN RF Be MR ilps a tad 
~~ 5 6 


aK A 


x Aaa 
‘peer 


a 


SRIDRRT 4 OPEN ee 
ae tye =n 
eee ama ot ee’ sania 

ee 


Sond Aah Sa 


ee GATS th eee eon ern 
thee Mood Seats 26 8 gh ge eae 


WS: Se ee 
a eee pests 
YA RTT ARC NORE te 


< 
ree eee) 
Seon ha 


Sa ey 
Parte 


Nat pee de > i By zs 
ere ven aie i 
RIERA he gia ee Th < teen 


“tee 
° 


ar 


Bik.) 
. 


"a 


wa, 
iA > 


a 
‘ 
a 
at 


a £8 Eis ge ASU eR Deal LRA Bae ee en Le 
Riel Bes SCAN Bh RGN eR a Pat ibe eh "9 
ee EEN yh tahoe ps oh fe nb pista! Dish woot hss ee 
ales GE ota al ar ta i aad Pe STR 


2 


the road in 1870, under the name of the Central Pacific Railroad 
Company; and that company succeeded to all the rights and property 
of the two prior companies. 

The lands described in the several patents are situated in the same 
section of country, and on the eastern side of the railroad, between 
the cities of Sacramento and Stockton. 

The first of the patents was issued in 1870, soon after the map of 
the definite location of the line of the railroad was filed in the General 
Land Office; and the others were subsequently issued,—the one 
involved in this case having been issued in 1875. 

The defendants deraign title under the patents to the railroad 
company, and many of them through long chains of title. Many of 
the tracts are incumbered by mortgages, and others are affected by 
contracts of sale; and each and all of the defendants were purchasers 
for valuable considerations. The railroad company transferred its 
title to the lands to individual purchasers, many years prior to the 
commencement of these actions, and indeed, prior to the decision in 
Newhall vs. Sanger, by this Court—92 U. 8S. 761. 

All these persons are bona fide purchasers, if it be possible that 
persons can be such, who know or have notice of only those facts 
which the United States knew when issuing the patents, and of which 
the General Land Office possessed written evidence. 

The railroad company does not own an acre of these lands. It 
has only the naked legal title to three tracts, comprising about 400 
acres, which have been sold and paid for, the deeds not being deliv- 
ered because of a controversy between the first purchaser from the 
railroad company and his vendee. 

The gravamen of the action is contained in the allegations of the 
bill to the effect that when the railroad company filed its map of the 
definite location of the line of its road,—which they aver was in 
1864—the lands in question were sub judice, and were reserved by 
operation of law to satisfy a claim to the Moquelamos Grant, which, in 
February, 1865, was rejected as fraudulent and void. 

The complainants produced in evidence a map of the route or line 
of the Western Pacific railroad, filed with the Secretary of the Inte- 
rior on December 8th, 1864; and they claim that it is the map of the 
definite location of the line of the road. Complainant’s Exhibit A. 

The defendants produced a map of the line of the railroad, filed 
with the Secretary of the Interior February lst, 1870, and claim that 
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this is the map of the definite location of the line of the railroad. 
Respondents’ Exhibit No. 17. For convenience, these maps may be 
denominated as the ‘‘ Map of 1864,” and the ‘‘ Map of 1870.” 

It appears from the stipulation above referred to (Record, p. 
) that all the provisions of the Pacific Railroad Acts, from the 
acceptance of the conditions of those Acts of Congress up to and in- 
cluding the issue of the patents, were fully and, we may add, literally 
complied with, both by the United States and the railroad compa- 
nies, so far as the sections of the railroad, opposite to the lands in 
controversy, areconcerned. The records of the General Land Office 
show the performance of every act required on the part of the United 
States or the railroad companies. Those records furnish proof of 
every fact in the case except one— which is the position of the dis- 
puted line of the pretended Moquelamos Grant. 

There is a body of land containing more than twenty square 
leagues, or about sixty leagues, a8 claimed by the complainants, 
lying on both sides of the railroad, and between the Moquelumne 
and Calaveras Rivers, which is called the Moquelamos Grant, or 
rancho. 

It appears, by the stipulation above mentioned, that in 1852 
Andreas Pico presented to the Board of Land Commissioners under 
the Act of Congress of March 3d, 1851—to ascertain and settle pri- 
vate land claims in California—his petition for the confirmation of 
his claim to a tract of land called ‘‘ Moquelamos,” he claiming eleven 
square leagues of land. The Land Commission rejected the claim; 
the District Court cn appeal confirmed the claim; the Supreme Court 
reversed the decree of the District Court and remanded the cause; 
the petition was again heard by the District Court, and the claim 
rejected on June 4th, 1862; and the Supreme Court finally rejeeted 
the claim as fraudulent, on February 13th, 1865. See 


Pico vs. United States, 2 Wall., 279. 


The parties to these actions disagree as to the eastern boundary 
of that fraudulent claim or grant; and the greater part of the oral tes- 
timony in the record has relation to that issue. 

No objection was made to the title enuring to the railroad com- 
pany until many years—about ten years—after the filing of the map 
of the definite location of the route of the road, in 1870. The objec- 
tion was presented by a large number of persons, who assumed the 


ry Rit AS ti? Cet Mead sae oe 


are 
i; as 
7 
ze 
= 
i ey 
5 ee 
> » 
caps 
eee 
2 
2 
ape 
. fe. 
Pee > 
4 
< fa 
ae. 
Sa 
ee 
z 
2 
if 
‘a 
> , 
3 
ae 
ee: 


Ei tanonn. 


# 

¥. 
if 
2 
= 
3 ; 
: . 
eet . 
Bee 
- 
3 


z 
& 
oes es 
oe yi 
eh te 
“Rae 
=&, ¥3- 

eeu 
a ee 
Bee obs 
Sih: 
oe 
eae 
“f 
r. 
mp 
i 
Ser 
2 5 
aS 
Ee 
7% 
<a 
33 
Hi 
ee 
Se J 
Ror 
Ar 3? 
eet” 28 
aS 
Be 
ei? 
we 
ae 
$s. 
tots 
aes 
“yee 
Reet 
Rede 
eats 
ees 
. Sens 
<Roe 
Ee 
paint 
Be te 
ge 
j ea 
a 
Psp. 

Bis 

& caf 

eet tp” 

ey: 
met St.. 
an 

Be eset 

4S 

a a 
ee te 

Ps oS 
* 

feet 

a = 

eee 

” ie. 

By: 

9S 

Bea 

eas, 

et... 

ca bt 
Age 

Suan 

\ oes 

payee t 

< a 

oes 

ee, 
SES 
eee ‘ 

- 

53 a, 
ae 
sere 

Tara 

ee 
Re 

Teh 

Te 
BES 
a 
Cray 
Pee &. 
i 3 
Sig 
re eg 
gee! 
ors 

“oy ae 

ae 
Pay a 
eg 

a) 

ee 
a 
xe 
ba 
% 


4 


authority to redress the wrongs that had been sustained by the United 
States, and to interfere with the execution of the contract made 
between the United States and the railroad company, and who, in 
affording redress in their own mode, proceeded, after the lapse of ten 
or more years after the filing of the map of definite location, to take 
possession of the lands which they claimed ought not to have been 
conveyed to the railroad company. The first action that was brought 
by the United States against the railroad company, at their instiga- 
tion, was decided by the Circuit Court in 1882, against them,—nomi- 
nally the United States. (See 8 Sawyer, 81.) The Court decided 
the case both on its merits, and on the ground that prior to the com- 
mencement of the action, the railroad company, which was the only 
defendant, had conveyed all its interest in the lands in question to 
third persons, and who were not made defendants. 

In these cases now before the Court the bills of complaint state 
only one ground of attack upon the patents. The ground is that the 
map of the definite location of the line of the railroad was filed with 
the Secretary of the Interior, as the bills allege, on the eighth day 
of December, 1864 (Record, p.—t-); and that when the line of the 
railroad was definitely fixed by the filing of the map as aforesaid, 
the lands described in the patents were held and reserved for the 
adjustment and satisfaction of the Moquelamos Grant claim—that 
the lands were then sub judice. (Record, p. .) It is alleged in 
the bills that for that reason the patents were issued without author- 
ity of law. It will be remembered that the defendants claim that 
the map of definite location was filed February Ist, 1870. 

The bills do not allege fraud, accident, or mistake on the part of 
both or either of the parties; nor do they allege any fact tending to 
show fraud, accident, or mistake in issuing the patents. 

The decision of the Circuit Court in the cases now before this 
Jourt shows that the Circuit Court found every material fact in 
issue, or even in controversy, in favor of the defendants. | 

There are two principal questions of fact in issue in these cases: 

Ist. When was the map of the definite location of the line of 
the railroad filed with the Secretary of the Interior? Or, stated in 
another form, which of the two maps—the map of 1864 and the map 
of 1870—is the map of the definite location of the line or route of 
the railroad ? 

2d. Where is the eastern boundary of the pretended Moquelamos 


Grant ? 


O 


It will be convenient to state in chronological order the most im- 
portant facts in this case: 

1852—September 22. Andreas Pico presented petition to Board 
for confirmation of Moquelamos Grant. 

1854—October 3. Pico’s claim rejected by Board of Land Com- 
missioners. | | 

1855—June 1i. Appeal by Pico to District Court. 

1857—April 24. Claim confirmed by District Court. 

1857— United States appealed to Supreme Court from 
decree of District Court. 

1859—December Term. Judgment of District Court reversed 
and cause remanded by Supreme Court. 

1861—June 1. Central Pacific Railroad Company of California 
organized. 

1862—June 4. District Court rejected Pico’s claim to Moquela- 
mos Grant. 

1862—July 1. Pacific Railroad Act passed 

1862—October 15. Second appeal to Supreme Court by Pico. 

1862—December 13. Western Pacific Railroad Company organ- 
ized. 

1864—July 2. Second Pacific Railroad Act passed. 

1864—-October 31. Assignment of C. P. of California to W. P. 
R. BR. Co. 

1864—December 8. General route map filed with Secretary of 
the Interior by Western Pacific Railroad Company. | 

1864—December 23. Lands ordered withdrawn for Western 
Pacific Railroad Company within twenty-five mile limits. 

1865—January 31. Lands withdrawn by orders filed in the 
local Land Offices. 

1865—February 13. Supreme Court rejected Moquelamos claim. 

1866—October 5. Commissioners appointed under section 6 of 
the Act of 1864, reported the completion of the first section of twenty 
miles of Western Pacific Railroad from San Jose towards Stockton: 

1869—April 29. Similar report filed. 

1869—October 13. Similar report filed. 

 1870—January 6. Similar report filed. 

[The last three reports covering the line from Sacramento, 
through Stockton, to the easterly end of the first section. | 

1870—February 1. Definite location map of Western Pacific 
Railroad filed. , 
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1870 —April 9. First patent issued for lands in these actions. 

1870—June 21. Consolidation of Central Pacific Railroad Com- 
pany of California and Western Pacific Railroad Company, under 
name of Central Pacific Railroad Company. 

1871—November 25. Second patent issued. 

1872—April 3. Third patent issued. 

1874—February 28. Fourth patent issued. 

1875—November 23. Fifth patent issued. 

1879—June 6. Sixth patent issued. 

1880—January 27. Action to annul five of the seven patents 
commenced in the Circuit Court. 

1881—July 21. Seventh patent issued. | 

1882—April. Bill dismissed by Circuit Court in action to annul 
the five patents. (8 Saw., 82.) 

There are certain propositions of law which require attention be- 
fore considering the above questions of fact, as they are not materi- 
ally dependent upon the answers to be given to those two questions. 


 § 


It Dors Not APPEAR THAT THE UNITED STATES ARE INTERESTED IN 
THIS LITIGATION. 


There is no averment in the bill that the United States own any 
of these lands, or that they would enure to them if the patents be 
annulled by the decree of this Court. Presumption will not be per- 
mitted to supply the place of an averment of the fact. If not the 
owners of the lands, the United States have no right to attack their 
conveyance. 

This Court has on several occasions intimated a doubt as to the 
authority of the United States to maintain such an action as this, 
when not interested in the results of the litigation. See 


United States vs. Minor, 114 U. S., 243. 


II. 
THIS 18 A STALE CLAIM. 


The first of the patents was issued in 1870, and the others from 
time to time up to 1881. Itis not alleged in the bill that any fact 
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has been discovered since the date of the first, or of any other of the 
patents, relating to or connected with their issue, or to the action of 
the officers »f the government of the United States, or’ either of the 
railroad companies; nor is it alleged that any fact upon which the 
right of the railroad company to the lands rests, was concealed from 
the Land Department. Tt is impossible for such an allegation to be 
made; for every fact upon which the right of the railroad company 
to have the patents issue, is found in the records of that Department, 
except the decision of this Court, rejecting the fraudulent claim to 
the Moquelamos Grant—and of that the United States had notice, 
for they were parties to the action in which that decision was ren- 
dered. The United States will therefore be held to have known, at 
the date of the first patent, in 1870, every fact relating to these 
patents, or upon which they issue. When the United States enter a 
Court of equity, they stand on the same ground as a private indi- 
vidual, and must present a case entitling them to equitable relief. 


United States vs. White, 9 Saw., 131; 
The Siren, 7 Wall., 154. 
United States vs. Flint, 4 Saw., 58. 


A private party could not successfully invoke the aid of a Court of 
equity, after such delay as is exhibited here, with a knowledge of all 
the facts upon which he bases his claim to relief. The Court would 
regard his laches as inexcusable, and condemn his claim as a stale 
claim. 


l/nited States vs. White, 9 Saw., 131, and cases cited. 


This ground, though often mentioned as a ground of defense to 
a bill in equity, is not defense that requires to be stated. Itis only 
a defense in the sense that the want of equity in the bill is a defense. 
The bill must state a case which is free from the objection that the 
cause of action is a stale claim. The objection is not required to be 
specified in the demurrer, or set forth in the plea or answer. 


Badger vs. Badger, 2 Wall., 92; 

Stearns vs. Page, 7 How., 829. 

Sullivan vs. Portland, 94 U.S., 811; 
Twin Lick Co. vs. Marbury, 91 U. 8., 587; 
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U. S. vs. Tichenor, 8 Saw., 156; 
U.S. vs. Flint, 4 Saw., 58; 

- Manning vs. San Jacinto, 7 Saw., 430; 
1 Pomeroy Equity, Secs. 418-19. 


In Twin Lick Ou Co. vs. Marbury, supra, the Court say: 

‘*The doctrine is well settled that the option to avoid such a sale 
must be exercised within a reasonable time. This has never been 
held to be determined by any number of days or years, as applied to 
every case, like the statute of limitations, but must be decided in 
each case upon all the elements of it, which affect that question. 
These are generally the presence or absence of the parties at the time 
of the transaction, their knowledge or ignorance of the sale, and with 


. the facts which render it voidable, the permanent or fluctuating char- 


acter of the subject matter of the transaction, as affecting its value 
and the actual rise or fall-of property in value during the period 
within which this option might have been exercised.” 

The Court likened this class of cases to cases of fraud, in which 
it is held that the party is bound to act with reasonable diligence as 
soon as the fraud is discovered. Here, we repeat the railroad com- 
pany was required by the Acts making the grant, to sell the land 
within three years; otherwise it should be subject to pre-emption at 
$1.25 per acre. In other words, the patents were issued in contem- 
plation of the requirement of speedy sales of the land. A delay of 
several years in instituting actions to cancel the patents, is entirely 
without justification or excuse. 


III. 


THe PURCHASERS OF THESE LANDS FROM THE RAILROAD COMPANY, 
Berna Bona FIDE PURCHASERS, ARE ENTITLED TO PROTECTION. 


The stipulation (Record, p./¥%), shows that the defendants, other 
than the railroad company, purchased the lands from the railroad 
company for valuable considerations. There is no pretense that they 
had notice, either actual or constructive, of any fact, of which the 
United States had no knowledge, at the times of the issues of the 
several patents, or of any fact affecting the validity of the patents. 
The third section of the Act of 1862 makes it manifest that it was 
contemplated that the railroad company should sell the granted lands 
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within a brief period. Purchasers had the right to rely upon the 
patents as showing that all the conditions annexed to the grant had 
been duly performed. 'The patents in question are genuine instru- 
ments, having a legal existence, within the meaning of 


Moffat vs. United States, 112 U. S., 31. 


They are, in a true sense, bona fide purchasers, and as such are 
entitled to the protection of a Court of Equity. That Court will not 
permit their rights to be destroyed or impaired by an attack upon 
the patent, under which they claim title, unless it be clearly shown 
that the patent is void, for reasons similar to that which is stated in 
the case above cited,—or was issued without authority of law. 


United States vs. Flint, 4 Saw., 60. 


EY. 


THE Map or 1864—Compnarinant’s Exurpir A—-[s THE Map oF THE 
GENERAL Route oF THE WESTERN Paciric RaILRoaD. 


The Pacific Railroad Act of 1862, Section 7, and the Act of 1864, 
Section 5, provide for the filing of a map which shall designate the 
general route of the road. The map of 1864 was filed, as we contend, 
and as the evidence conclusively shows, as the map of the general 
route, in accordance with the provisions of those sections. 

No earlier map of the route is produced, and there are no indica- 
tions that any was made; and as the Acts of Congress expressly 
require a map of the general route, the fact that all the officials of 
the General Government, from the Commissioners appointed by 
Section 4 of the Act of 1862, and Section 6 of the Act of 1864, up 
to the Secretary of the Treasury and the President, in the issue of 
the bonds of the United States and the patents for the lands, duly 
and regularly performed all the acts required by the Pacific Railroad 
Acts, leads to the conclusion that the map of 1864 is the map of the 
general route of the railroad. Those officers could not legally have 
performed many of those duties in the absence of such a map; and 
it will be presumed that one was filed. There is nothing on the face 
of the map tending to show that it is not the map of the general 
route, and it must therefore be regarded as such. 

It is provided by Section 7 of the Act of 1862, as amended by 
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Section 4 of the Act of 1864, that upon the filing of the map of the 
general route of the road, the Secretary of the Interior shall cause 
the lands within 25 miles of ‘‘ said designated route ” to be withdrawn 
from pre-emption, private entry and sale. This map was filed De- 
cember 8, 1864; the Secretary of the Interior, fifteen days thereafter, 

ordered the lands to be withdrawn within 25 miles of the route of 
the road, as indicated by that map—Respondents’ Exhibit 16, Letter 
of Commissioner, December 23d, 1864. Had it been the map of 
definite location, no withdrawal of lands would have been ordered, 
or if ordered to be withdrawn, the lands would not have extended 
beyond the limits of 20 miles from the line of the road as definitely 
located. The only purposes of withdrawing lands within tbe limits 
of 25 instead of only 20 miles from the line of the general route, 1s 


‘ to permit the Railroad Company to locate the definite line in the best 


position—to allow the Railroad Company to swing the line five miles 
on either side of the general route. 

The inscriptions on the map of 1864 do not state whether it is the 
map of the general route, or of the definite location; but it presents 
on its face unmistakable evidence that it is the map of the general 
route. It passes through the middle of Stockton, and thence ina 
straight line to the western side of Sacramento. The road as con- 
structed, as definitely located and built, leaves the easterly side of 
Stockton and runs thence to the extreme ezstern side of Sacramento. 

The road as constructed, instead of pursuing a straight line, 
diverges to the east, from two to three miles. (Stangroom's testi- 
mony, Record p. £44 > 

The document made by the C. P. R. R. Co. of California in con- 


nection with and explanatory of the map of 1864, denominates it the 


map of the general route. (Complainant’s Exhibit G. G. G.) 

It will be remembered that the Central Pacific of California was 
formed for the purpose of constructing a railroad from Sacramento 
to the eastern boundaries of the State, and that document states that 
the map was prepared for the purpose of the assignment of the route 
from Sacramento to San Jose, to the Western Pacific R. R. Co.; and 
of the route from San Jose to San Francisco, to the San Francisco 
and San Jose R. R. Co. 

The plaintiffs’ Exhibit G. G. G. was sent, together with the map 
of 1864, as one act, and filed in the office of the Secretary of the 
Interior, and must be considered together, the one explanatory of 
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the other. The language of one of the resolutions in that document 
is as follows: 

‘‘ It is hereby ordered and resolved by the Board of Directors of 
the said Central Pacific Railroad Company of California that the 
general route of the Western Division, from Sacramento to San Fran- 
cisco, of the railroad and teleyraph line of s.1id Company, is hereby 
extended, located and fixed * * * * and which said line or 
route also’ appears by a reference to a map of the same, duly certified 
by the President and Secretary of this Company under the corporate 
seal of this Company, to be filed in the office of the Secretary of the 
Interior of the United States, under and in pursuance of said Acts of 
Congress.” © * = * | 

The words relied upon by the complainants: ‘‘ is hereby extended, 
located and fixed,” must be read in connection with the words declar- 
ing it the map of the ‘‘ general route;’’ and with the map itself, which 
shows on its -ace that it is the map of the general route, as indicated 
by the straight line between Sacramento and Stockton. 

This document indicated the object of the filing of the map. The 
courses and distances mentioned in that document, show that the 
route as indicated therein, runs in a straight line from the city of 
Sacramento to the city of Stockton, which is not the line upon which 
the road was constructed. It will be observed that this map and 
document were filed within the time for designating the general route 
of said railroad, and filing a map of the same, as extended by the 
Act of 1864. | 

The Commissioner of the Land Office, in his letters to the local 
Land Office, denominates the map of 1864 as the map of the general 
route. (Respondents’ Exhibit 16, and Complainant’s Exhibit U. U. 

The letter of Commissioner Edmunds, of December 23, 1864, to 
the Land office at San Francisco, says: 

‘‘T enclose, herewith, a map of the general route of the Western 
Division of the Central Pacific Railroad within your District.” 

Commissioner Edmunds, in his letter to the Marysville Land 
Office, of July 17, 1886, says: 

“Until the route of said road is finally located, as provided in 
Section 7 of the Act of Congress of July 1, 1862, this office cannot 
undertake to determine the 20 mile limit to which the road will be 
restricted.” * * * 

He further says: 
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‘On the 7th of December, 1864, a map showing the designated 
and general route of the Western Division of the Central Pacific 
R. R., from the city of Sacramento to the city of San Francisco, 
was filed with the Secretary of the Interior. A year and a half 
has elapsed and no definite location has been fixed by the Railroad 
Company.” 

This complaint of delay on the part of the Railroad Company is 
absolutely inconsistent with the position that the map of 1864, which 
was filed eighteen months before that time, was the map of definite 
location. 

Commissioner Wilson, in his letter to the Marysville Land Office, 
of May 6, 1870, says: 
~The Western Pacific R. R. Company, having filed a map of 
definite location of their line or route, I herewith transmit a diagram 
of said line, with the 20 mile limits of the land grant within your 
District, and you will be governed by this limit in the adjustment of 
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the grant.” 
Those letters conclusively prove that the General Land Office 


regarded that map as the map of the general route, and in that regard 
agree with the resolutions of the Railroad Company. (Complain- 
ant’s Exhibit G. G. G.) 

Stangroom was the chief engineer of the Western Pacific R. R. 
Co. for two years next prior to June, 1867, and was well acquainted 
with all the work in the construction of the railroad; and he testifies 
that up to the time he resigned as engineer, the definite line of the 
road had not been run on the ground—that the stakes had not been 
set. (Record, p. Laf, 

The cases herein cited under point VI hold that the map of definite 
location must be accepted as such by the Secretary of the Interior. 
The map of 186 was not accepted by the Secretary of the Interior 
as the map of the definite location of the line of the road. It was 
merely filed with the Secretary, but was not supplemented by any- 
thing in the nature of his approval as a map of definite location of 
the line of the road. Any one of the facts above mentioned would 
be sufficient to solve the doubt, if any existed, as to the character of 
that map; but all those facts combined lead irresistibly to the con- 
clusion that the map was intended, made and received as the map of 
the general route of the road. 
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THe Map or 1870 1s tHe Map oF THE DEFINITE LOCATION OF THE 
LINE OF THE RAILROAD. 


That map—Respondents’ Exhibit 17—declares on its face that it 
is the map of the definite location of the line of the railroad. 

The Secretary of the Interior, in his letter to the Commissioner, 
of date February Ist, 1870, the date of the filing of the map with 
the Secretary of the Interior, denominates it the map cf the definite 
location of the line of the Road. (Respondents’ Exhibit 16.) 

The Commissioner of the General Land Office, in his letter of 
May 6, 1870, to the Register and Receiver at Marysville, mentioned 
the map of 1870 as tho map of the definite location of the road. (Re- 
spondents’ Exhibit 16.) 

The map of 1870 was accepted by the Secretary of the Interior as 
the map of the definite location of the line of the road, and was ap- 
by him assuch. See letter of Secretary of Interior to Commissioner 
of General Land Office, of date February Ist, 1870. (Respondents’ 
Exhibit 16.) 

The line of the road between Stockton and Sacramento was not 
surveyed on the ground until after June, 1867, and therefore the map 
of the definite location could not have been made before that date. 
(Stangroom’s testimony, Record, p.4“4f) 

Stangroom, the chief engineer, testified that the road as con- 
structed runs on tlie line laid down upon the map of 1870. He also 
testifies that it was impracticable to construct the road on the line of 
the map of 1864. } 

It is contended by the complaint that, as a patent was issued to 
the Western Pacific Railroad. Company prior to the filing of the map 
of 1870, it is to be presumed that a map of definite location of the 
whole road had been filed before the issue of that patent. (Com- 
plainant’s Exhibit 8.) 

We answer: The patent shows on its face that 1t was issued for 
land lying opposite the jist section of the road running from San 
Jose. 

The chief engineer of the Western Pacific Railroad Company 
certified under oath that the selections of land were within the 
twenty miles of the line as located and constructed—that is to say, 
the first section of twenty miles, which was the only section of the 
road which then had been constructed. 
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The law does not require that there shall be but one map of 
definite location, or that such map shall comprise the whole line of 
the road. The history of the construction of the Pacific railroads 
shows that all of the roads made definite locations of portions or 
sections of their lines from time to time, and that maps thereof were 
filed from time to t:me, and that thereupon patents for lands and 
bonds were issued accordingly, to the several railroad companies. 

Section 7 and section 3 of the Act of 1862 uses this language: 
“When any portion of said route shall be finally located.” And this 
shows that it was not contemplated that the final location of the 
whole line of the road should be made at one and the same time. 

The provisions for the examination of the railroad by sections, 
when one or more sections should be completed, implies that final 
-location might be made by sections. 

The decision in Butlz vs. N. P. R. Co., 119 U.S., 55, upholds 
the selection and patenting of lands based upon a map filed with the 
Secretary of the Interior for only a part of the road, and recognizes 
the right to make the definite location in sections or parts. 

A map of the definite location of the first section of the road from 
San Jose will be presumed to have been filed before the patent 
above mentioned was issued. But whether such map was or was 
not filed, will not tend to show that further maps of definite location 
were not filed for the other sections, or the remaining portion of the 
road. The railroad company was not precluded from filing the map 
of the definite location of the line of the road between Stockton and 
Sacramento, or of the whole of the line of the road, because it failed 
—if it did fail—to file a map of the definite location of the first sec- 
tion of the road. The failure on the part of the railroad company or 
of the officials of the Land Department to comply strictly with the 
law in regard to the first section of the road, will not preclude them 
or either of them from a compliance with the law so far as it affects 
any other portion of the road, or preclude the railroad company from 
the enjoyment of the benefits accruing from such compliance. 

But whether the first patents were or were not properly issued at 
that time, cannot affect this case, as none of the patents here in- 
volved were issued until after February lst, 1870, when the map of 
the definite location of the whole line was filed with the Secietary of 
Interior. 

It is further contended by complainants that the report of Stan- 
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groom, as chief engineer, made in December, 1865, tends to prove 
that a definite location had already been made before that time. 

We answer: Stangroom calls it a preliminary survey. (Record, 
p .) He says it was based upon a preliminary survey made by 
William J. Lewis in July or August, 1865. (Record, p.ALZ) He 
says he did not consult the map of 1864 in the preparation of his 
report, because there were no field notes from which that map was 
made. The absence of field notes conclusively shows that the map 
of 1864 was not the map of definite location. 

The report places the crossing of the Moquelumne River at 
Woodbridge, when in fact that town is two miles to the west of the 
line of definite location as the road is constructed. (Record, p.Z 

The report runs the line through the middle of Stockton, and runs 
thence in a straight line to the western terminus of the road of the C. 
P. R. R. of Cal., at the Sacramento River—-the western side of the 
city of Sacramento; but the line of the road, as constructed, runs 
through the eastern side of Stockton and diverges several miles to 
the east, and terminates at the American River, to the east of the 
city of Sacramento. 

The counsel for the complainants rely upon the letter of Stan- 
ford, the President of the C. P. R. R. of Cal., as indicating that a 
mup of the general route of the Western Pacific Railroad Company 
had been filed. This letter is dated February 20th, 1864. (Com- 
plainants’ Exhibit, N. N. N.) 

This letter was written prior to the passage of the Act of Con- 
gress of 1864, which gave largely increased subsidies to the Pacific 
railroads, and which, in all probability, induced the C. P. R. BR. Co. 
of California to propose the extension of its line from Sacramento to 
San Francisco; but in truth that letter relates only to the line of the 
railroad running east from Sacramento to the eastern line of the State. 
The letter was written ten months prior to the filing of the map of 1864. 
It does not refer to the route between Sacramento and Stockton. 
His company were constructing the line running east from Sacra- 
mento. If a map which that letter refers to, did lay down the line 
running south and west from Sacramento, the complainants have it 
and should have produced it, instead of attempting to establish it by 
inference from a letter. Lands were withdrawn for the benefit of 
the road of the C. P. R. R. Co. of Cal., running east from Sacra- 
mento, and if that letter had any relation to that portion of the line 
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which was afterwards assigned to the W. P. R, R. Co., and if a map 
of the general route of the W. P. R. BR. Co. had been filed, it is in- 
conceivable that the Land Department should have confined the 
withdrawal of lands to the portion of the railroad extending east 
from Sacramento, and that it should not have also withdrawn the 
lands opposite the portion extending from Sacramento towards San 
Francisco—the portion which was afterwards assigned to the W. P. 
R. R. Co. 

There are two exhibits in this case which are pec iliarly signifi- 
cant in view of the facts we have stated—complainants’ exhibit U 
and respondents’ exhibit 16. The first is a letter from the Secretary 
of the Interior to the Commissioner, dated May 22d, 1869, instruct- 
ing him to cease the issuance of patents to the W. P. R. R. Co., and 
to the San Francisco and San Jose R. R. Co., and without assigning 
any reason for the order. The portion of exhibit 16 to which we re- 
fer is the letter of February Ist, 1870, from the Secretary of the In- 
terior to the Commissioner, transmitting map of 1870. The Secre- 
tary, after stating that he transmits with the letter the map, etc., 
which map is accepted and will be the basis for the adjustment of 
the grant, instructs the Commissioner that his order of March 22d, 
1869, suspending the issuance of patents, is revoked. 

The reason for this isapparent. It is that at the date of his first 
letter the map of definite location had not been filed, but that at the 
date of his second letter it had been filed. 

We would also call to the attention of the Court the fact that the 
map of 1864 contains no certificate that the surveys of public lands 
connected with the line of the road are correct. The map of 1870 
contains the proper certificate to this effect, verified by the proper 
officers of the railroad company. 

It is further contended by the complainant that the filing of the 
map of 1864, in the offices of the Secretary of State of California, and 
of the several county clerks, constituted the map of 1864, the map of 
definite location. 

We answer: The Pacific Railroad Acts do not require the filing 
of maps in any State office; nor do the rights of either of the parties 
to this action depend upon the compliance or non-compliance with 
any State law. The map of definite location becomes conclusively 
established as such, by being filed with the Secretary of the In- 
terior, and by receiving his approval of the map, as the map of defi- 
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nite location, and in no other manner. A survey upon the ground 
does not constitute a definite location of the line of the road, so far 
as it relates to the power or duty of the government officials in issu- 
ing the bonds, or the patents for iands. The filing of the map with 
the Secretary of the Interior, and his approval thereof, as such map, 
constitute the only mode by which it becomes the map of the definite 
location of the line of the railroad. (See cases cited in point VI.) 

We will mention a few other significant facts, which not only tend 
to show that the map of 1870 was the map of definite location, but 
also that the map of 1864 was the map of the general route. 

The most eastern tracts of land involved in these actions are: W. 
4 of Sections 5 and 17, T.3 N., R. 10 E. W. 3 of Section 29, T. 4 
N., R. 10 E. | 

These lands are just within the definite 20 mile limit of the rail- 
road grant, as finally adjusted. 

The 25 mile withdrawal limit extended from two to five miles 
further to the East. Compare complainants’ Exhibit U. U. and T. T. 
If the grant to the railroad had been adjusted upon the basis of 
the map of 1864, the eastern limit would have been fixed at the Mo- 
quelumne River, at the East line of Section 6 T. 4 N., R. 9 E., and at 
the Calaveras River upon the East line of Section 25 T.3 N., R. 9 E. 
The land selected by the railroad company and patented by govern- 
ment, are from three to five miles east of where the 20 mile lmit 
would have been, had the company intended, or the government 
treated, the map of 1864 as the map of definite location. 

We repeat here what we said in relation to the map of 1864. 
Almost any of the facts above mentioned are sufficient to determine 
the character of this map; but all of those facts combined lead irre- 
sistibly to the conclusion that the map of 1870 was made and filed, 
and was approved by the Secretary of the Interior, as the map of the 
definite location of the line of the road. 
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THe TITLE OF THE RariRoap To Specirio Parcets oF Lanp, AT- 
TACHES Upon FILING WITH THE SECRETARY OF THE INTERIOR 
THE Map oF DEFINITE LOCATION OF THE LINE OF THE ROAD, 
AND THE ACCEPTANCE THEREOF BY THE SECRETARY. 


The following cases, in clear and unmistakable terms, sustain this 
position, and we know of no cases to the contrary: 
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Walden vs. Knevals, 114 U.S., 374; 
Kansas Pac. vs. Dunmeyer, 113 U. S,, 629; 
Van Wyck vs. Knevals, 106 U. 8., 36 

Wood vs. R. R. Co., 104 U. S., 529; 

Rh. R. Co. vs. Baldwin, 103 U. S., 429; 
Barry vs. Winona R. R., 117 U. 8., 282. 


~ 
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It is provided by Section 3 of the Act of 1862, as amended by Sec- 
tion 4 of the Act of 1864, that the alternate sections of land desig- 
nated by odd numbers, within the limits of twenty miles on each side 
of the road, not sold, reserved, etc., at the time the line of the road 
is definitely fixed, shall be and hereby are granted to the railroad 


, company. 


It is said by the Court, in Wood vs. R. LR. Co.: 

‘‘The line of the defendants’ road was definitely located in June, 
1875; the land, consisting of the alternate sections designated by 
odd numbers within a limit of twenty miles, was withdrawn from sale 
in July, following; and so much of it as had not been previously sold, 
reserved or otherwise disposed of, or to which a homestead or pre- 
emption claim had not attached, was thus appropriated to the satis- 
faction of the grant * * * * * * * *, The grant was one 
in praesenti, and when the sections granted were ascertained, the title 
to the land took effect by relation, as of its date except as to the 
reservations named.” | 

In Van Wyck vs. Knevals, the Court, after discussing the question 
as to the time when the line of the road becomes definitely fixed, 
says: ‘‘ When that route is thus established, the grant takes effect 
upon the sections, by relation, as of the date of the Act of Congress. 
In that sense, we say that the grant 1s one in praesenti.” 

All of the other cases above cited sustain that doctrine, which is 
to the effect that the odd-numbered sections within the limits indi- 
cated, which, at the time of the definite location of the line of the 
road, were not subject to a pre-emption or homestead claim, and 
which had not been sold, reserved or otherwise disposed of by the 
United States, vested absolutely in the railroad company. 

All these lands were, at the date of the filing of the map of 1870, 
public lands of the United States, and did not come within any of 
the saving clauses of the Act of 1862 or of the Act of 1864. We 
might, perhaps, with propriety, close the argument at this point. 
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The grants made by Congress to the railroad company are unques- 
tionable. All the acts required by law to be performed by the rail- 
road company, or by the officers of the Land Department, have been 
duly and fully performed. 'The map of the general route was filed in 
the General Land Office; the road was completed, and trains were 
regularly run over it in June, 1869, and thereafter the map of definite 
location was filed with the Secretary, and received his approval; and 
thereafter patents for the lands were issued to the railroad company. 
The bill of complaint alleges that the land was sub judice at the time 
of the filing of the map of the definite location of the line of the road, 
in 1864. The allegation of the bill that the map of definite location 
was filed in 1864, is fully disproved; and the allegation of the bill 
that the land was sub judice,—that is to say, reserved to satisfy the 
Moquelamos Grant when the map of definite location was filed--is fully 
disproved. On the contrary, the evidence clearly shows that the 
map of definite location was filed in 1870, and that at that date the 
lands were not in any sense sub judice. It is unnecessary to say that 
a complainant cannot recover unless the materia] allegations of his 
bill are sustained by the evidence. The complainant’s case cannot 
be helped out by the allegations of the answers stating the true time 
of the filing of the map of definite location, and the proof adduced to 
support them. As the complainants have failed to support either of 
the above allegations, they must fail in this action. As we have 
heretofore stated, the only ground of attack upon the patent is, that 
the lands were sub judice at the time of the definite locaticu of the 
line of the road. 

The Circuit Court in its opinion in these cases, says: ‘‘ But on 
the contrary, if the line of said road was not ‘ definitely fixed’ within 
the meaning of the Act till after February 13th, 1865, then it is con- 
ceded that they ceased to be sub judice and they did pass to the rail- 
road company, and they were properly patented.” ‘The complainants 
cannot substitute, in this Court, another ground of attack. The com- 
plainants having failed to sustain their ground of attack upon the 
patents, their action must be dismissed. 


Vil. 


THE PRETENDED MoguELAMOS GRANT COVERED ONLY A SMALL 
PoRTION OF THE LANDS IN CONTROVERSY. 


This question is not open to discussion, unless the Court, disagree- 
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ing with us, and our analysis of the. testimony, should come to the 
conclusion that the map of 1864 was the map of definite location. 

We would first remind the Court that this grant never had any 
real existence,—it was fraudulent and void. 

R. C. Hopkins, who, for about twenty-five years was the keeper of 
the Spanish archives in the office of the Surveyor General of Cali- 
fornia, whose capacity is well recognized in all the Courts of Califor- 
nia, and whose familiarity with the archives relating to land grants is 
superior to that of any other person in the State, testifies that this 
grant was antedated. (Record, p.7ZF ) , 

J. A. Forbes, who, for the last five years has been the keeper of 
those archives, who is very familiar with them and, like Mr. Hop- 
kins, is well acquainted with the signatures of the Mexican officials in 
California, also states that this grant was antedated. (Record, 
p.——.) | 

Upon an examination of the record of proceedings in the Land 
Commission and the District Court, it will be noticed that no deseno 
was presented; and this fact tends to throw uncertainty upon the 
eastern boundary, and the alleged grant must be construed most 
strongly against the petitioner for confirmation. 

We have no hesitation in saying that the Court will now strictly 
construe, as against the alleged grantees, the terms of such a fraudu- 
lent grant. No intendments will be indulged in in its favor. 

The grant is referred to by Andreas Pico in his petition for con- 
firmation, and is made by refe-ence a part of the petition. The 
boundaries of the alleged grant, as translated into English from 
Spanish, are as follows: 

‘* Kleven square leagues on the river Moquelamos, bordering on 
the North upon the southern shore of said river; on the East upon 
the adjacent range of mountains—the words of that call of the grant 
are as follows: al oriente con la Sierra inmediata—on the South upon 
the lands of Mr. Gulnak; and on the West upon the estuaries of the 
shore.’’ 

The line dividing ranges seven and eight East, is called the ‘‘ Jack 
Tone road” by the witnesses in the case, because that road runs 
along or nearly adjacent to that line. Most of the lands in contro- 
versy are to the East of that road. 

We contend, and think the evidence clearly shows, that the claim 
to this pretended grant did not extend beyond, nor indeed to within 
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about one mile to the West of, the Jack Tone road. During all the 
time that the proceedings for the confirmation of the pretended grant 
were pending, neither the claimants nor the officers of the Land 
Department regarded the eastern line of the pretended grant as being 
to the East of the Jack Tone road. The complainants now claim that 
the eastern line is about twenty miles to the East of the Jack Tone road. 
Between the Jack Tone road and the other boundaries mentioned in 
the grant, there is about twice as much land as would be required to 
satisfy the grant of the largest amount authorized by the colonization 
laws in force at the date of the alleged grant. 

The Statute of the United States—10 U. S., Stats. 90-1—pro- 
vide that ‘‘ the authority hereby conferred on the Surveyor General, 
shall apply only to such unconfirmed cases as in the gradual exten- 
sion of the lines of the public surveys which he shall find within the 
immediate sphere of his operations, and which he is satisfied ought to 
be respected, and actually surveyed in advance of confirmation.” 

I'he section from which we have quoted provides for the survey 
of public lands, and requires him to survey up to the line of the 
unconfirmed grants. The surveys made by the Surveyor General 
under the authority of that Act, and the reservation from his surveys 
of lands lying West of the Jack Tone road, clearly indicate tliat he 
did not regard the bounds of that pretended claim as extending to 
the East of that road. His surveys were made up to, and not to the 
West of, the Jack Tone road, until long after the filing of the map of 
1864, and the rejection of the claim to the Moquelamos grant; and 
the surveys were so suspended because of the claim to Pico. 

In 1856, Andreas Pico appointed J. P. Brodie as his attorney in 
fact, with power to sell Pico’s interest in_the Moquelamos Grant. 
(Respondents’ Exhibit 21, Record, p. £5) 

There was found, among the bundle of papers, belonging to the 
late Governor Stanley relating to the Moquelamos Grant, a map or 
diagram of the Moquelamos Rancho, prepared by J. P. Brodie while 
acting as the agent for Pico in the sale of his interest in the rancho. 
(Respondents’ Exhibit 32, Record, p. ——.) 

The handwriting of the inscriptions upon the map was fully 
proven; some of the inscriptions being in the handwriting of Gover- 
nor Stanley, and some in that of his partner, Mr. King. That dia- 
gram places the eastern boundary of the rancho at some distance to 
the west of the Jack Tone road. 
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Pico. refused to sellland within a mile west of the Jack Tone road. 
(Cole’s testimony, Record, p. ~—.) 

Brodie, as Pico’s agent, also refused to sell any lands within one 
mile to the west of the Jack Tone road. 

The only evidence in contradiction of the last two facts above 
stated, is the testimony of Crawford and Talmadge, witnesses for 
the complainants. One of them testified that he found Brodie, in 
1853, at a camp and a cattle corral in the mountains, many miles to 
the east of the Jack Tone road, and that Brodie offered to sell him 
lands in that vicinity as the land of Pico; and the other witness tes- 
tified that Pico himself, about 1852 or 1853, offered to sell him lands 
to the east of that road; and the latter witness said that he was 
entirely unacquainted with the Spanish language and that Pico con- 
versed with him in English. In contradiction of this evidence, we 
proved that Brodie came to California in 1854, and that his power of 
attorney from Pico was dated in 1856. We also proved by Messrs. 
Hopkins, Forbes, Moultrie and Barstow, that up to a time subse- 
quent, by many years, to 1853, and indeed down to the time of his 
death, about 1870, Pico was unable to converse in English, and could 
utter only a few words in broken English. We also proved that 
many contracts of sale and deeds were made by Pico himself, or 
through Brodie, his agent, ail of which were for lands to the west 
of the Jack Tone road; and the County Recorder testified that there 
were no conveyances of record from Pico for lands lying to the east of 
that road. Governor Edward Stanley became the attorney for the peti- 
tioner, Andreas Pico, soon after the proceedings for the confirmation 
of the claim were instituted. He was then a member of the law firm of 
Stanley & King, and afterwards, during his life, he was member of 
the firm of Stanley & Hayes. He had the active charge of the case 
for the petitioner. Although we were not able to produce a substi- 
tution in writing of Stanley, or of Stanley & King as the attorney or 
attorneys for the petitioner, it is proven by the testimony of Judge 
John A. Stanley, who was in his office for some years previous to the 
death of Governor Stanley, that: he, Governor Stanley, was the attor- 
ney in that proceeding of Andreas Pico. That fact isalso proven by 
testimony of Mr. Hopkins. (Record, p. yy 

Papers were served upon him as such attorney. Letters were 
also written both by and to him as such attorney. In corroboration 
of our statement that he was in fact such attorney, we refer to Re- 
spondents’ Exhibits from No. 1 to No. 13, inclusive, and to No. 33. 
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Stanley & Hayes, as the attorneys for the petitioner, in Septem- 
ber, 1864, wrote a letter to the U. S. Surveyor-General for California, 
stating the eastern boundary of the claimed grant, and requesting 
that the lands to the west of that boundary be omitted from the 
surveys of public lands of the United States. (Respondents’ Exhibit 
9, p. 629; and thereupon the Surveyor-General ordered those lands 
to be reserved from the public surveys. (Respondents’ Exhibit 19, 
Record, p. @4.) 

We would also call attention to the significant fact, which is cor- 
roborated by the testimony of all the witnesses who speak in relation 
to the character of these lands, that nearly all of the lands to the 
west of Jack Tone road were level, rich and fertile valley land, while 
the lands to the east of that road are nearly all hilly, covered largely 
with timber and brush, and gradually ascending from that road up to 
the summit of the Sierra Nevada mountains, excepting such breaks 
or interruptions in the line of ascent as would naturally be caused 
by intervening streams. The lands to the east of that road were of 
little value as compared with the lands to the west; and it scarcely 
needs a suggestion that while the lands on both sides of the road 
were public and unoccupied, the petitioner for a grant would apply 
for the rich and valuable and level land rather than the broken and 
mountainous land. | 

The action on the part of the officials of the Land Department 
also shows that they did not regard the Moquelamos grant as extend- 
ing on the east to the Jack Tone road. 

The Surveyor-General was directed, both by the law and by the 
instructions from the Commissioners of the General Land Office, to 
survey the public lands up to the line of the Mexican Grant. Maps 
of JT. 3, R. 8, and T. 4, R. 8, were filed in the local Land Offices at 
San Francisco and Marysville on December 5th, 1855, and were re- 
filed in July, 1858, seven years prior to the rejection of the Moquel- 
amos Grant. (Exhibits 23 and 24, Record, p. ——.} 

See also Register McKenzie’s testimony. (Record, p. ——.) The 
lands in those townships were ordered to be sold by the proclama- 
tion of the President, dated June 30th, 1858. (McKenzie’s testi- 
mony, Record, p. J 

The Register certifies the amount of land sold in those townships 
prior to the rejection of the grant. (Respondents’ Exhibit 25, 
Record, p. ——.) 
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This clearly shows that the Land Department did not regard the 
Moguelamos Grant as extending east of the Jack Tone road, the line 
dividing 7 and 8. 

The alleged grant, as we have stated, was bounded on the south 
by the lands of Gulnak. It is stipluated in this case that the lands 
of Gulnak are the lands known as the French Camp Grant, or Rancho 
Campo de los Franecesces. The deseno of that grant is Respondents’ 
Exhibit 22. It is testified by Hopkins that it was made with unusual 
accuracy. It appears thereupon that the French Camp Rancho did not 
extend as far east as the Jack Tone road; and we claim as that rancho 
was made the southern boundary of the Moquelamos Ranch, the 
latter would not extend any further to the east than the former. 
Upon this point we can add nothing to the very cogent and clear 
statement presented by Judge Sawyer in his decision in the suit 
formerly mentioned, which was brought for the annulment of five 
out of seven of these patents. 


See United States vs. C. P. R. &. Co., 8 Saw., 81. 


We think that the above facts fully substantiate our position that 
the Moquelamos Grant did not extend to the East of the Jack Tone 
road; and this position is in our view very materially strengthened 
by the testimony of witnesses who translate into English the call for 
the eastern boundary of the grant, and by the testimony of witnesses 
who have described the character of the land lying to the East of the 
Jack Tone road. The Spanish words for that call are ‘‘al oriente 
con la sierra in mediata.” ‘The unquestionable meaning of the term 
Sierra is a range of mountains, and not a single mountain or mountain 
peak or summit. We claim that the call excludes the mountains 
from the grant,—that the grant extends only to the base of the moun- 
tains. It is difficult, if not impossible, in any case, to designate the 
place where the valley ends and the mountains begin. A range of 
mountains comprises not only summits or peaks, but also all the 
elevated, mountainous, hilly or broken land extending down to the 
valley. Much testimony was introduced in the case as to the correct 
translation of the term ‘‘in mediata” as used in the grant. Mr. 
Hopkins, whose familiarity with the Mexican archives has already 
been mentioned, translates the call as follows: ‘‘On the East with 
the contiguous sierra.” And he testifies that ‘‘ sierra inmediata” 
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would exclude the Sierras,—the whole mountain range—from the 
grant. (Record, p. 25%) 

Ramsey, who has lived for several years in Southern Mexico and 
Central America, and has been engaged in surveying lands, having 
calls substantially the same as this, testifies that the phrase does not 
fit an exact line—that ‘‘inmidiata”. means ‘‘ adjacent to” or ‘‘ lying 
by; and he says that he is acquainted with the topography of the 
country in the vicinity of the Jack Tone road, and that he would run 
the eastern line of the rancho near that road. (Record, p.-2:24 ) 

Cummins testifies that ‘‘inmediata” means ‘‘near,” or ‘‘ close 
by,” or ‘‘ contiguous,” or ‘‘hard by;” and he says that ‘‘ Sierra ” 
means a range of mountains, and includes all the land from the sum- 
mit down to the plain. 

Very many witnesses were examined by the respective parties in 
regard to the topography of the country adjacent to and immediately 
East of the Jack Tone road. 

Mr. Tucker is a civil engineer, of large experience, is thoroughly 
acquainted with the country involved, and has recently made a special 
and detailed examination of it. He describes the mountains as com- 
mencing a short distance East of the Jack Tone road; and that line 
is presented on Respondents’ Exhibit 18. (Record, p.tFG) He 
describes the land East of that line as hilly, and says that the hills 
rise in elevation until the summit of the Sierra is reached, with 
casual breaks in the line. (Record, p.+ 4 

Atherton, another civil engineer, testifies to the same effect. 

Reed, another civil engineer, corroborates these witnesses with 
regard to the country along the line of the San Joaquin and S. V. R. 
R. (Record, p.42¥ ) 

Washburn, Superintendent of that railroad company, testifies to 
the same effect. (Record, p.482 ) 

Washington Tucker, a witness for complainants, fully corrobor- 
ates the testimony of Tucker and Atherton. (Record, p.——.) 

The testimony of these and other witnesses in respect to the facts 
we have just mentioned, is too voluminous to be reproduced in our 
brief; but it will be found that the record substantiates our state- 
ment of the substance of their testimony. 

The complainants introduced in evidence several maps to show 
the eastern boundary of the pretended grant, which were made four- 
teen or more years after the rejection of the grant, and nine or more 
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years after the first of these patents were issued, the last of them 
having been made in 1882. (Complainarts’ Exhibits Z, A A, BB, 
CC, DD, andEE.) We objected to the introduction of each of 
them as incompetent and immaterial. | 

This was a manifest attempt on the part of the complainants to 
manufacture evidence for themselves. The Commission had no more 
power to order, nor the Surveyor-General to make, a survey of a re- 
jected grant, or of our lands, after the issue of a patent therefor, than 
they would have of a section or township of land in Ohio, which was 
patented fifty years ago. There is no law authorizing such a survey. 

If they had been offered in connection with the testimony of the 
several surveyors—had they been called as witnesses—we would have 
had the same opportunity to cross-examine such witnesses as they 
had to cross-examine our surveyors, Tucker and Atherton. The 
manifest disagreement among all the surveyors—if those maps were 
competent evidence—clearly shows the uncertainty of the eastern 
line of the pretended grant. 


VIII. 
STALE CLAIM. 


If the claim did not become stale within the fifteen years ensuing 
the issue of the first patent, or within the nine years ensuing the 
patent issued in 1875, during which time the United States knew 
every fact relating to the matter in controversy,—most of which were 
its own acts—it will be of interest to persons purchasing lands from 
railroad companies, which are required by the law creating the grant, 
to sell the lands within three years from the date of their patents, to 
know when such claim as this will become stale. We cite the follow- 
ing cases as clear authorities upon this point: 


U. 8S. vs. Tichenor, 8 Saw., 156; 
U. S. vs. Phelan, 4 Saw., 58; 
Manning vs. San Jacinot, 7 Saw., 430; 
Badger vs. Badger, 2 Wall., 92; 
Stearnes vs. Page, 7 How., 826; 
Pratt vs. Cal. M. Co., 9 Saw., 363; 
Sullivan vs. Portland, 94 U.8., 811. 
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IX. 


THERE 1S NO EQUITY IN THE Br. 


The only ground of attack upon the patents is, as we have already 
stated, founded upon the hypothesis that the map of the definite loca- 
tion of the line of the road was filed December 8th, 1864, and that 
when it was so filed, the lands in controversy were sub judice and 
reserved to satisfy the claim of Pico to the Moquelamos Grant. 

No fraud, accident or mistake is alleged, even inferentially; nor 
is any fact or matter of equitable cognizance averred in the bill. The 
complainant says, in effect: ‘‘ With knowledge of all the facts relat- 
ing to this land, and of the rights and claim thereto of the railroad 
company, the United States issued these patents; and now, without 
the presence of any other fact, except that the railroad company has 
sold and conveyed these lands to third parties—presumptively for 
valuable consideration—the United States demand the cancellation of 
the patents. We fail to see any equity in the demand.” 

But if it be considered that the bill states a case for equitable 
relief, we urge that they have failed to sustain their bill by proofs. 
They have not sustained their sole ground of attack. The lands were 
not sub jucdice, when the line of the railroad was “finally located ’’— 
definitely fixed. The lands lying East of the Jack Tone road, and 
those lying within one mile to the West of the road, were never sub 
judice. Upon this point the evidence is clear and convincing. 

We are entitled, under the well recognized doctrine applicable to 
patents, to rely upon the presumption that all the proceedings relat- 
ing to the issue of the patents were duly and legally had. It may 
not be necessary to remind the Court that in the issue of these patents, 
the Land Department constitutes a special tribunal, whose duty it is 
to find all the facts involved in the maiter of the issuance of the 
patents. The Department must find, not only that the line of the 
railroad was definitely located, and that the lands are within the 
twenty mile limits from the line of the railroad, but also that the 
lands, in other respects, came within the terms of the grant. There 
is no fact which must exist as the basis for the issue of the patents, 
which the Land Department must not have found; and when found, 
its finding is conclusive, unless attacked on the ground of fraud, or 
of error or law. 
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Upon this proposition we invoke the authority of 


Johnson vs. Towsley, 13 Wall., 72, 


which has been fully affirmed in 


Maxwell Land Grant Case, 121 U. S., 325; 
Steele vs. Smelting Co., 106 U.S., 447; 
Smelting Co. vs. Kemp, 104 U. S., 636; 
Ehrhardt vs. Hogaboon, 115 U. S., 67. 


And many other cases. 

We insist that the finding of the facts by the Land Department— 
whether the finding was actual or only presumptive—is conclusive 
here. No fraud or mistake is alleged, nor is any fact alleged which 
takes these cases out of the operation of the just and salutary doc- 
trine of Johnson vs. Towsley. We insist that the Land Department 
has found every fact which was essential to the issue of the patents. 

But if the Court, for any reason, be of the opinion that the actual 
or presumptive finding of the Land Department has not the conclu- 
sive effect for which we contend, then we claim the benefit of the 
doctrine of 


Maxwell Land Grant Case, 121 U.S., 325, 


to the effect that in an attempt to overthrow a title issued under such 
circumstances as this, the evidence against the title must not merely 
preponderate against the patent, but it must be ‘‘ clear, unequivocal 
and convincing; it must be such in quality and amount: that it pro- 
duces conviction. ‘There is no room for doubt as to the regularity and 
correctness of all the acts on the part of the Railroad Company, nor as 
to the acts or determinations of the Land Department, from the date 
of the grant, up to the issue of the patents, except as to the ascer- 
tainment of the eastern boundary of the pretended Moquelamos 
grant. Had that been a grant, even of the most inchoate character, 
we affirm that no two surveyors, acting independently of each other, 
will or can agree as to the position of the eastern line. The line 
between the valley and the mountains, where the mountains descend 
to and into the valley, may be approximated, but cannot be defined. 
The Land Department, by approximation, fixed this eastern line near 
the Jack Tone road; and should this Court now reject that line, upon 
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the evidence in the record, the next case must necessarily present 
evidence differing in some respect from that which is now presented, 
and this Court may be required to establish a new line; and this may 
be repeated many times. But we urge that the action of the Land 
Department should not be set aside or disregarded, except upon evi- 
dence of the most convincing character. 

As a consideration worthy of the attention of a Court of Equity, 


we would urge that the Government should be regarded as estopped 


to question those patents at this time. 

The first of the patents was issued in 1870, and the seventh in 
1881, which was subsequent to the commencement of the former 
action, already alluded to, for the annulment of five of the patents. 
The last patent rests upon the same basis as each and all of the prior 
five patents. The issue of a patent for the mere purpose of insti- 
tuting proceedings to cance! it, would be absurd; and the purchasers 
from the Railroad Company might fairly and properly assume that the 


- United States did not intend to question their validity, as they con- 


tinued to issue patents for these lands after they had commenced an 
action to annul prior patents for the same class of lands. 

The even-numbered sections to the east of the Jack Tone road 
were offered for salo, and a large number of the parcels were sold, 
and pre-emption and homestead entries were made and approved, 
and lands were listed to the State, and the lands were rated and sold, 
as Commissioner Edmunds says in his letter of July 17th, 1866, as 
double minimum lands, at $2.50 per acre. Those entries were made 
before the final rejection of the Moquelamos Grant, on February 13, 
1865. If the odd-numbered sections were excluded from the grant 
to the Railroad Company because the lands were sub judice, the even- 
numbered sections were, for the same reason, excluded from the 
operation of the pre-emption, homestead and lieu-land laws; and if 
these patents shall be annulled, then the United States are in duty 
bound to institute suits to annul all the patents and lists, issued for 
the even-numbered sections within the 20 mile limits, and within 
what the United States now claim were the limits of the fraudulent 
Mogquelamos Grant. 

The records of the Land Office show that prior io the rejection of 
the Moquelamos Grant, 10,000 acres were selected by and listed to 
the State; 4,000 acres were sold at public sale; 3,000 acres were 
entered by private entry; 2,000 acres were entered by pre-emptions. 
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These were even-numbered sections, sold or listed at double min- 
imum prices. (Respondents’ Exhibit 25.) 


Are the facts in this case of such a controlling and convincing 


character that the Court, as a Court of Equity, should overrule the 
findings of the Land Department, and subject all these sales to indi- 
viduals and listings to the State, to actions for their cancellation ? 

It is contemplated by the Pacific Railroad Acts, as we have already 
said, that the Railroad Companies should sell the odd-numbered sec- 
tions within three years after the title vested in the respective com- 
panies. Ought not the United States to be estopped to allege the 
invalidity of the patents, after the lapse of many years after the 
sales of the lands by the Railroad Companies, and without the dis- 
covery of any fact relating to the issue of the patents, of which the 
United States did not have knowledge, when the first of the series of 
patents was issued ? 

We respectfully submit that the decree of the Circuit Court, dis- 
missing the bill, should be affirmed. 

: A. L. RHODES, ~ 
St ECC, tt Solicitor for Appellees. 
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Supreme Court of the muted States. 
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THE 


UNITED STATES 
v. - No. 1027 


McLAUGHLIN er at. 


: i Additional Points and A uthoriti cs for the Defendants. 


We insist that the point presented by the appellants—to 
the effect that the lands in controversy were sw judice, and, 
therefore, reserved at the date of the grant to the railroad 
company—will not be entertained by this court, because the 
bill does not attack the patents on that ground, and because 
the point was not made in the circuit court. In support of 
this contention we refer to the opinion of Judge Sawyer in 
this case (Record, p. 21), and to statements of counsel to this 
court. 

But if it be held that this point may now be presented to 
this court, we claim the right to present points which we did 
not make in the court below. 


Ir DOES NOT APPEAR THAT THE DISTRICT COURT ACQUIRED JU- 


RISDICTION OF THE PROCEEDINGS FOR THE CONFIRMATION OF 


> eS . : 
Pico’s OLAIM. 


The confirmation of a claim of title to lands derived by 
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grant from Mexico is made in the exercise of political 
power. 

Tamelling v. U. 8., 93 U.S., 661. 

Beard v. Federy, 3 Wall., 491. 


sy the act of 1851, to settle private land claims in Calli- 
fornia—9 U.S. Stats., 631—the political power creates a 
special tribunal, and also borrows existing tribunals to assist 
in the settlement of those claims. 

The proceeding authorized by that act is a special pro- 
ceeding or case. Tribunals and courts acquire and exercise 
jurisdiction in such special proceedings only in the mode 
provided in the act. They have no general jurisdiction of 
such proceedings, but authority for every act must be con- 
ferred by the law expressly, or by necessary implication. 

The exercise of jurisdiction by the Board of Land Com- 
missioners does not confer jurisdiction of a petition for con- 
firmation, if it was not filed within the two years provided 
by section 13 of the act. Nor could the district court ac- 
quire the sort of appellate or guasi appellate jurisdiction 
created by the act, unless the proceedings were transferred 
in the mode provided by the act. Should this court take 
jurisdiction of an action in which the defendant had not 
been served with process, or did not appear, it is obvious 
that any other judgment than one of dismissal, would be 
void. Nocitation of authorities in support of this proposi- 
tion is needed. All courts, whether of original or appellate 
jurisdiction, have power to dismiss actions or proceedings, 
of which they have no jurisdiction, either of the subject- 
matter or of the parties. 

But the possession of this power does not tend to prove 
that the courts could in such actions or proceedings render 
judgments upon the merits. The power to dismiss resides 
in the appellate courts as a legal necessity, though not al- 


ways logically deducible from the provisions of the law con- 
ferring jurisdiction. 

Had a proceeding for confirmation of a Mexican grant 
been taken by appeal from the district to the circuit: court 
under an assumed compliance with section 631 or 633 of the 
Revised Statutes, it could not be claimed that a decree of 
confirmation by the circuit court would have any validity, 
for it did not conform to the procedure provided by the act 
of 1851—to settle private land claims in California. 

The 12th section of the act of 1852 (10 U.S. Stats, p. 
99) provides that one transcript of the proceedings of the 
land commission shall be filed in the district court, and one 
with: the Attorney-General; and that the claimant shall 
file with the district court, within siz months after the 
decision against him, a notice that he intends to prosecute 
the appeal to the district court; and that the Attorney- 
General, if the decision be against the United States, must 
file a similar notice within six months after receiving the 
transcript. 

[t is alleged in the bill—Record, page 3, paragraph 2— 
that Pico appealed to the district court, June 11, 1855, from 
the decree of the Board of Land Commissioners rejecting his 
claim which was rendered October 3, 1854. The answer 
admits the fact as alleged (Record, p. 10.) The same fact 
is stated in the stipulation (Record, p. 50, paragraphs 9 and 
10). 

We therefore urge that the district court acquired no 


jurisdiction of that proceeding. The statute says—sec. 12 


give the 
That 


. 
° 


of act of 1852, above cited—that on failure to 
notice “ the appeal shall be regarded as dismissed 
is the construction given in— 

Newhall v. Sanger, 92 U.S., 764. 

Yturbide v. U. S., 22 How., 290, and— 

Villabolos ». U. S., 6 How., 87. 
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In the last cited case the court says that the provision is 
mandatory, and authorizes no discretion by the court in 
that regard. 

Should it be urged that the filing of the transcript consti 
tutes the appeal, and that the allegation of the bill and ad- 
mission of the answer that a’ app 2al to the district court 
was taken, establishes the fact that it was taken, then we 
say that,in order to retain the appeal and give the court 
jurisdiction to hear and determine the proceeding, the notice 
provided for by sec. 12 of the act of 1852 should have 
been filed. In the absence of an averment that the notice 
was given, jurisdiction in the district court is not averred. 
This is a fatal defect. The record is not silent on this point. 
On May 9, 1855—more than seven months after the decision 
of the board rejecting the claim of Pico—he gave a notic 
of appeal. (Record, p. 6 


And on June 11, a more than ezght months after the 


17 


adverse decision, Pico presented to the district court his 
petition for a rehearing of his case on appeal (Record, 
p. 677). 

We do not admit that either of the above documents 
amounted to a notice that he intended to prosecute the ap- 
peal; but if they, or either of them, be considered as a 
sufficient compliance with the requirements of the act as to 
the contents of the notice, we insist that they came too late 
to preserve the appeals ; that the appeals, by the imperative 
words of section 12, “shall be regarded as dismissed.” 
Seven or eight months had elapsed, after the decision, be- 


fore the notice was given. If the law regarded the appeal 


as dismissed the court did not have jurisdiction to adjudi- 
cate the question of the validity of the claim, unless it can 
be said that the court has jurisdiction of a special proceed- 
ing because it exercises it. 
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‘THESE LANDS WERE NOT RESERVED AT THE DATE OF THE GRANT, 
NOR OF rHE DEFINITE LOCATION OF THE ROAD. 
7 : 
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[t was held in Newhall v. Sanger (92 U.S. a di 
vided court, that the lands in that case were reserved at both 
of the above dates. We have shown conclusively that the 
map of definite location of the portion of the route in ques- 
tion—between Stockton and Sacramento—was not filed with, 
or approved by the Secretary of the Interior until February 1, 
1870, and that the stakes for the line were not set until after 
June, 1867, when the engineer resigned. 

‘he court decided that case under a mistake of fact, to 
the effect that the map of 1864 was the map of definite lo- 
cation—the mistake being induced by the mistaken assump- 
tion of counsel. That map is conclusively shown in this case 
to be the map of the general route. 

We would not question the decision had it been limited 
to the condition of the land, as being reserved, at the time 
of the definite location of the line of the road; for all of 
the cases we have cited under our 6th point, together with 

suttz vw. N. Pacific, 119 U. S., 71, 

the last case in this court on this point, which by some 
unaccountable oversight we omitted from our brief, hold 
that if the lands be ¢hen not sold, reserved, &e., they 
vest in the railroad company, .as expressly provided for by 
sec. 3 of the Pacific R.R. act of 1862. All that the ex- 
igencies of that case required was the determination of the 
question whether lands which were sub judice at the time of 
the definite location of the road were reserved so as not to 
vest in the R.R. Company. Ryan wv. Railroad (99 U.S., 
385) seems to hold that that point was all that was decided 
in Newhall v. Sanger. 

We contend that if the proposition that lands claimed 
under a Mexican grant, at the date of the Pacific R.R. act, 


are not public lands, in such sense that they may vest in the 
R.R. Co. is the proposition that was decided in that case, it 
can have no application to the facts in this case. 

This reservation is not dependent upon any express pro- 
vision of the statute, but arises, if at all, only as an impli- 
eation of law. | 

We contend that it does not arise, except in case of a 
grant by Mexico or Spain; and it arises only to give effect 
to the provisions of the act of 1851 to settle private land 
claims in California (9 U.S. Stats., 631). 

The persons who may have their claims confirmed are 
those who claim “ by virtue of any right or title derived 
from the Spanish or Mexican governments,” (sec. 8). We 
employ the term grant as inclusive of all titles, whether 
legal or equitable, inchoate or imperfect—such titles as 
were entitled to confirmation under that act. 

At the date of this alleged grant, no right or title to lands 
in California could be acquired from the Government ex- 
cept in pursuance of the colonization law of 1824 and the 
regulations of 1828 (U. 8S. wv. Vallejo, 1 Black, 5 
such right or title was required to be evidenced by a grant. 


53), and 
No right was acquired except by a grant. 

A claim is not synonymous with grant, either perfect or 
inchoate. 

If there be no grant there is nothing from which the im- 
plication of a reservation can spring. 

[t would seem to be as illogical and inadmissible to infer 
a reservation from the mere assertion of a claim without a 
grant, as it would be to imply a vendor’s lien upon an as- 
sertion of sale of lands without a sale in fact. 

lf a grant is not essential to a reservation, then one fraud- 
ulent claim to all California, or a claim to a certain amount 
of land to be located within the exterior limits of California, 
would have reserved the whole State until the fraudulent 
claim had been finally disposed of. 


T 


The Yturbide claim, under the doctrine in controversy—it 
being of 400 square leagues, to be located in Upper Cali- 
fornia—reserved all the lands in the State that had not been 
granted by Spain or Mexico. 

Yturbide v. U. S., 22 How., 290. 

We would call attention to the large exterior bounds 
within which Fremont’s and Sutter’s claims were to be lo- 
‘ated —60 to 150 square leagues. 

U.S. v. Fremont, 17 How., 542. 
U.S. vw. Sutter, 20 How., 171. 


Had there been no grant in those cases, will it be con 
tended that the law would imply a reservation of those vast 
areas / 

Here there was no grant; the document was a mere forgery. 
The claimant preduced from his pocket his petition ; also a 
grant signed many years after Pio Pico had ceased to be 
the Governor ; also the approval of the Department Assem- 
bly purporting to have been made at a date when it was 
not in session. 

There was no deseno, no order of reference, no informe, 
no decree of concession, no possession of the land by the 
petitioner, no juridical possession, no archive evidence of. 
the grant or anything relating to it, except a false certificate 
that the grant had been approved by the Departmental 
Assembly. 

Will it be asserted that the law will create a reservation 
in support of a claim based upon such a fraud and 
forgery / 

[It was contended by us at the oral argument that the 
doctrine against which we are contending cuts off the right 
of way for the railroad, and for stations, depots, machine 
shops, &c. And it was suggested from the bench that in 


respect to the right of way, &c., there was in the act no 
exception of lands reserved. We answer that the right 
of way is granted over the pudlic lands; and the doctrine 
against which we are contending, is that a claim which ex- 
isted at the date of the act of Congress, though not based 
upon any grant, though fraudulent in its inception and to 
its conclusion, changed the character of the land from 
public land to land of another character. If, by reason of 
that claim, it ceased to be public land, as unnecessarily held 
in that case, how can it be said that the act grants the right 
of way over it? If that baseless claim changed the lands 
to that undefinable character cf lands—made them not 
public lands—then the Attorney-General, if not barred by 
the laches of the Government, and if he can succeed in 
these cases, ought promptly to bring actions to cancel all the 
patents issued to pre-emption and other purchasers, and 
the lists issued for lands selected by the State; for the 
lands were improperly patented or listed if the lands were 
not public lands. But if it be held that the law creates or 
interposes the reservation, in protection of Mexican grants, 
and not mere fraudulent claims, we and all others acquiring 
titles to these lands, believing them to have always been 
public lands, will be protected. We also rely with con- 
fidence upon the repeated declarations of this court, that the 
title passed by virtue of the Pacific R.R. acts if the lands 
were free from pre-emption claims, reservations, &c., at the 
time of the definite location of the line of the railroad. 
Respectfully submitted. 


A. L. RHODES anp 
L. W. ELLIOTT, 
Solicitors for Appellees. 


4 . r 
Pad + WP ee i et ae or 


> | owl 


a > . ee _— oe 2 f , > - “ — i x ue “ f a 
_ " mec ’ - aed ~ ts ~ , } = _ ww ~ 
- me -. ~ a = sia ania a = y _ - es hel 
em. - J e vue — ~ eee nes tee - 7 — - Es = - ~ 1) _ a 
oa . i. 4 p te —. m4 —— a = . j = ey ——— 
- f -_ com i, ~ ~ { a —_ 1 anew i ~ ee or ad te — to~ 
- Ps —- - - . 
- ° ~~ —— omet ap ~~ ° f a < 
ans | ‘onnl ‘a — = — _ — — a ~ — _ — 
onl ~ “s — e ‘ow b - . al — +~ salinad me. 
> — tat oa . = Se o4 — @aal ‘ - ~ s — . 
~~ . ‘x a bead wy mag ’ Sas — % onad aw 
~wee —_ f - - —_ — * ~ ~—_ — ot pth ad “ 
aw =n all ad 4 “ —_ - “ ow j ~— f phe — ~~ 
oo ww — =~ ee " 4 “ti on ° » 4 —e ~ =? — — ~ ~ 
a - . wind . ead j Aa ° Nn 1) . 2 ine 
— _ ~ _ ~— aes — aa - ~ 
_ wee — - I a — ~ age “ ~~ - . — _ ow a. 
. —_ = _— “— =e = arene. ores a — - _ ~ . ~— ~ “are ° - vg 
a® an i. ~~ “ 4 oe 6 ~~ —) ai pes 
- = # - _: - _ ~~ _—~ at — ~+ ow > ° - 
_— a we ~~ a ¥ . ms = - |p e¢ oi —_ “~ 
= o™ ~ pau ~ ~ . ~ aad - ° b Ys 
oo * vw _s anad os _ ad -~ - on vl 
te — f f ae ~ . . - 25 - poe 
~ — sa > = J ~_— pe a) —" a “a “NY 
_ —~ > _ ~ — 
SS . ae > VS : . « — , An ee . 
J a— “ a = A) _— > dood av “ — - -_ = yas + —_ wa 
- =~ » aed oo quate a —_— wae ne al on, . ed ad — A = “te = - noe J aw’ . 
pester re j ~ we ta in Ee - ° — ~= ° med 4 ~~ — ~— P ” 
= = » @ 60°. 3 & 7 & = 2 " : a. 
~— ° —d a « . ~—a r 
~ ~~w . — - oe —" y 
. — ° —- “a ~ — ow ae mend - baud - a 4 | mm ~~, 
- ~ —s an eal don =—y aunt _ ae 4 ~ ~ ~~ A — — Sl _ ~ ~ i a “ ~ 
= ; ‘4 - 
j a aa ~ woe oo = ad me — we Se “ ae —_ » J — oem ~~ ae ~ 
~ : = _ ~~ —_ om ~~ = - pine aoa) re. gustend pam. ~~. 
. a ~ — = ! _ j “ — ——? i“ - a on’ 
" ow é ° — _ mem 
~~ ~ ¢ et - pee i 2 —- c — ——— 
, ‘ rem — Oia a . _ , a — ke f SS | 
- j = } ~e/ poese ‘= * = Me . > vA 
- ~ ~ ~ —_ j e — 2 amas ~ ~~ — — poe ” —_ mt 
* aad - 2 ound ' = a. ~ er ama - = - 
a ° ~— P e f ow f a — - — = ew - _ atl ce | — 
- = and Fd 7 ~ and aad parece - = 
a ~~ oo po oa . a dj — a . \ 
- ¥ “ =_ — et oo gua poe on a =o | “3 
r ‘ ) ~ . ~~ ~ a — 
~w da — “ se -~ , — “ — : -_) em —_—— = oo “> 
~~ ae — ene > = a aa ~ 
= ~—< _ — « e — pone eo! me ~ Chneed ° a — =~ ua ~ — ‘ - ' « ’ 
ed ‘eK a — nos . — _ a ~ | ~~ ~ wa = 
a a 4 wes « _— — od o ound = - ~~ f \ er eng 
ahd —_ 7 4 = _— rie J ~—s aol — ™ F ——- _ ~~ > a * 
ped » . coed - —) a — nathan nes 4 out ™ —_ ~— as —_, ~) 
* ow punt — po o , ~ oo o - oo 
—) 4 ~ e ° — ous pune ~~ a ~~ ~ ~ 
wD | ~ heen ne we) , mf —~— ec na . * ns = 
ned —< —— ome | . . 
_— ti -_ io -~ z eal 5 : ~ e " 
—_— 4 + ow 4 | r a 
° -e - a mal A o~ « ~~ 
oe = . "- on ew ow > > . é 1 ~ ee ed Pp an a 
fs — a ‘ — ae ~ P ied —o 
? . - a - _ f and swt fone 7S ian ~ ~ + = a - — 4 a 
~ - ~~ = = ~~ - —~— " — 
a f ad ov — f | aw . Pee 3 - and - —_ 
- . ow - _ ww ——_ 
~ . Se pa A —. re. Y " and e ned us , wv — 
- mo, — ~ ~ a ~ = o~ ® 
n . ~ Lo ~ ¢ ~ ~~ oo e ¢ — woe - aos ee . 
wa ™ = = aa —_ : a ity ~_— f = ae am a * 
—_" ~ a ws _ ~~ ~~ - a « ~~ ww <T' 
ae —— ete aa a <i a a — - oe | es i 
4 2% ~ ™ eo — a — “ :8 dj ~ 7 saad ~as ‘ ; 
. a . — o oot f 3 bond am, a wt — = 7 Ps . ra : 
= =» os - — ~~ i 
e ° = - ied ” , - e - — sae? va om) ~— ~ wet - 
— _ - _ ow nw ~ / oe - . amend ep —_- “ - \ } 
~ ~~ —— —_ a0 com ~ ool j aa _ a ~e/ 1 
- . ~ @ r — ~ ae! ~ ; 
> ~~ ~—_ *' - na wes if = f 7 wees ane - “4 P — | 
- - pea . moet > eee ow r . ee —_ 4 
ww ° pomien +n pe — 2 a pa “ ~~ -. - nee sad — —_ Hl 
ww ~ to ~ _ nw ~— eo j mame ~~ a « , 
> > ~ aa pis - ~ a ev cauail —_ a Lh ae —_ - > punews 2 < : 
- - amd - — - “ wae! . aa — oa -~ . ~~ - ws ~ = { 
’ J - = ane ~ oe 
“ s ~ - i. om — mond -~ 
~~ re, —< ~— — ond + oe = eee ; 
o— _ a /  - ° ~ - CU oe Sad « ~ 
. ~—~ - — ww ~~ — — eteee — " aa ~~ _ 
~ ow ~ sp and + ; 
) . ~ eee = — « a) ns © pund ~ + - . : 
was . one - a — od ~ - a. ~ ~~ =. : 
. oa et — ~ - aud / a on ae ~ ~ ee oe oq ; 
— j “ — ey a i on — al | 
. ‘ a BE ie: —= " pone nnd aes cr ° 
a a ~~ ——— ms = ae @ a a ow ~~ ~—_ —~ ’ 
~ ~ e a r > , “ — = i 
= te . wee ,. an ~ al Scone ~ - “a wie a, - ow ae J ew a ae oo sted N 
° ~~ vm ~— at > rd e = ; 
~ nie ” va ~ : oud an ee =| ; - ~ : 
. e — - -— o—~and — al eed a vw + — = ev : 
” — ~ = ~~ - bn ° oes e a > ~ —_ a ~— os 
~- ee aa re. ~ ° > a _ ~ wn o_o 
a - tee “ — a _—— a ~ ~_ tee aes ra me 4 | . : 
~— - od 28 _— pp a ' — 
~ ‘ne’ ” ° aes — q 
~ ow on ond - ew P ps ) —— — a ” . } 
, eae ne inns on » a . |] > % > « 
. ~ — i. - ~ oe i 
- { ——~ a om oe ~ _ . end -.™ = aed * Comal > ' 
= wes = — — i 
e " " ee ~*~ y oe - Z re head patie ~ or my — i 
oo ~ - a : a — ~ . ~ J 2 -_ > i bak se ‘ 
a! > ’ ee ai > we —_ oe “ wet = ma “a © 
po ~ _ . eal ew wa f oa — . . Cv ow a “ ad 
em ce — = a 4 el ~~ - / dh aed meee — 
»~ a a - ~~, ~_ ~~ f o 4 a 
. oe aw — d ° PasaR 
, anal 7 — oe Mim — — = oo eae | re 
ev ‘aw a a ya j oie: ~ — wet e — > — a 
oiaaa _ — ¢ . Se: = aol De > Cecdpecend — — i a a 
9 — met wo _ ae ee al } — os een Donat . 2 “ nee 
~te — _— -~ — — a oe) * A“) - = pes ~/ @ 
aw — al am ~-—« om “ @ _— we ) 
one ‘ ow ’ ow oo oo + ~ ~ ~~ a toetad te - = 7 as —_ oe ame. 
“ e ee _ _ ed ad P 
— Nngpead - ) we meee jn ane ~ ‘e/ — ed _ J 4 f a ~ — -~ 
an. pad = s oe - ‘ na j _ od I. eames 24 ’ " wes " aut ona ~~ ~d 
- ° er ~ om - - ‘ e oy Now! e os \ 
“ one — “ —_ 
~ spjp°3 YS + — “) _ on f = © m~ Gu a 
4 « _ — ¥ “a es — -~ ) i 
= oa guamd ~~ f . ~ P Ww. _— e — — > — _ : 
. woe Pp — _ ad aut Nn a f ~~ al f — 4 ps os 5 
j > » a > . d — — a oe “ — : 
~ — f — — an oe ‘es: < = ‘amed — ~~ a nant a soe } ee : 
- ° a —" - wo’ | ° ’ mone ——s j oer § 
-~ — pao ’ _ = i 4 * “w 4 oe : 
= — ° aw ° p= ~ pus , j — a ay "9 
= i ~ ~ oo ~ wal ~ S i f. ~~ A 
- —~ ones eo | — é * 
- ~ a o ~ 
> = = ew me . - f -_ ~— — ae i 7 “ 4 
— — le ! f ~ - on 
an — 2 ow — omen ~— ——— — ~ j — — wo ww ~ oh 
. dene f vw . . al a ~ ~ oa . — ~ 4 
— . a =a! id an . oes none ' ” 
<a -~ we _ ow one - poemnnt - 
7 ov 7 - ew ow — met sammie’ ~ — ‘ A —_ 
sate — — —— or ~ = .. - . ed a 
~~ = — pay ed ~ Poe - ~- . J pant f = Q > 
~~ ~ > foe ce pp poe _ oe P— - ~~ a — — a ee . i 
a _ _ - * ~ ° “er 
. - cs a _ J oe ~ vee ~ A ad 
Powe ® = “% os 2 wad = ) — + 
aw 1 = ~ wane — on — gee oe —— - ser pam 7 ” 
J ~ ~ set ow - ~ ed . ~ oo _ ~~ 
: —_ be Mi: f ’ . ’ A “e ‘ - ~ den > ~ 
a — } — . — ~ oe _ ow = - = - om ~ : 
oe — f ita how an _ os _~ _ — pan poms w' on — = - ae o = = . : 
— D “ - — el = + —_—" —_ ~~ poenns ~~ pane ~ — aw — ee — + yo 


%& LAF 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


Nt: 3 orc: IS. 


De WITT. et al. 


Ke 
iainity{s in Lrror, 


McLAUGHLIN. | 


FRIEND, etal, | 


De a nantea ties gr 
Plaintiffs in Error, 


WISE. t. 
BRIEF FOR DEFENDANTS IN ERROR. 


A. L. RHODES, 


Attorney for Defendants in Error 


. —. - en seeeyenosionpinaees-attit ~ 
mf =) 9 Sy AEP Py ae 
Lee anie Gres RRS 
eat ae en Ve: 40) Sig 


RAP gee ener enen 
Me e 


The Supreme Court of the United States. 


OCTOBER TERM, 1887. 


DE WITT, 
Plaintiff in Error, | 
US. + No. 1]. 
McLAUGHLIN, 
AND 
FRIEND, 
Pla intiff in Krror, 
vs. » No. 12. 
WISE. | 


Brief for the Defendants in Error. 


These are actions of ejectment for the recovery of parcels of land, 
which were conveyed by the United States to one of the Pacific Rail- 
road Companies, in accordance with the provisions of the Pacifie 
Railroad Acts of July Ist, 1862, and July 2d, 1864. The lands lie 
adjacent to the line of the railroad, between Sacramento and Stock- 
ton, in the State of California, and area portion of the lands included 
in the patents which are involved in the action of the United States, 
Appellants, vs. Kate D. McLaughlin, Appellee, No. 1027, October 
_term, 1887. 

The patent, which is set out in the bill of exceptions, in the first 
of these cases—the De Witt case—is in the usual form of the patents 
issued to the railroad companies under those Acts. It is regular on 


? 
its face, and conforms to the provisions of those Acts, and is suffi- 
cient in form and execution to convey the title to the lands therein 
described, and is dated July 21st, 1881. 

In the second case—the Friend case—the patent is not set out in 

: the bill of exceptions, but it is dated in 1881, and will be presumed 
to be in the usual form of the patents issued under the Pacific Rail- 
road Acts. 

The plaintiff in each case deraigned title to himself, under the 
patents to the railroad company. 
The defendants do not connect themselves with the title in any 
manner whatsoever, nor do they claim title under the United States, 
or any grantor of the United States. They do not claim either a 
homestead or pre-emption right; but they claita that they attempted 
to acquire such rights. 
In the De Witt case, the offer on the part of the defendants was 
‘to prove that they had entered into possession of the lands in 1879,— 
which was nine years after the title vested in the railroad company— 
that they possessed the qualifications of pre-emptors, and offered to 
file their declaratory statements, but were not permitted to do so. 
in the Friend case, the defendants’ offer was tc prove that they 
possessed the qualifications prescribed by the Homestead Act; that 
they entered upon the lands, and made improvements thereon; that 
they presented to the local Land Office their homestead applications, 
together with the fees, but that their applications were refused. The 
times at which those things were done are not stated. The defend- 
ants in both actions are therefore naked trespassers, and mere intrud- 
ers upon those lands. 


 & 


THe PatTent was ADMISSIBLE IN EVIDENCE. 


The first exception presented in the bill of exceptions was taken to 
the ruling of the Court, in admitting the patents in evidence. The fi 
objections were to the effect that the plaintiff had not shown that 
the lands were not reserved or disposed of by the United States, 
when the line of the railroad was definitely fixed, nor that at any time, 
the lands were public lands of the United States. 
The exception cannot be sustained, for several reasons: 
Ist. The plaintiff is entitled to offer his evidence in such order 
as he may elect. If evidence of the existence or performance of con- 


3 


ditions was required of him, he might offer it at his election, either 
before or after the patent was given in evidence; and—if such evi- 
dence was necessary—it does not appear that such evidence was not 
introduced after the patent was admitted in evidence. 

2d. The law raises the presumption that the patent was, in every 
respect, duly and legally issued, there being nothing on its face tend- 
ing to show any irregularity initsissue. Upon this point the authori- 
ties are in harmony, and are very numerous. We cite only 


Moffatt vs. UV. S., 112 U. S., 30; 


/ Steel vs. Smelting Co., 106 U.S S.. 450; 
i Smelting Co. vs. Kemp, 104 U. S., 640. 


vr 


od. The defendants being mere intruders, are not in a posi- 

tion to question the legality of the patent, on any of the grounds 

stated as objections to it. This question will be hereafter discussed, 

: and it will be sufficient, at this time, to cite one of the most recently 
reported eases in this Court, in which this doctrine is announced. 


Khrhardt vs. Hogab 0m, Ld. U. &., 
[T. 


THE Deep EXECUTED BY THE RAILROAD COMPANY WAS ADMISSIBLE IN 
EvipENCcE, UPON THE ADMISSION BY THE DEFENDANTS, 
THAT IT BORE THE SEAL OF THE COMPANY. 


The objection to the deed of the railroad company, on the ground 
that it was not proven that the company had authorized its officials 
to execute the deed, cannot be sustained. The lands were granted 
to the railroad company, with the intent that they should be sold and 
conveyed. 


Pac. 


Railroad Act of 1862. Sec. 3. 


The seal of the company, attached to the deed, was admitted by 
the defendants, and the seal proves the authority of the officials 
executing the deed. 


Miners’ Ditch Co. vs. Zellerback, 37 Cal., 596 


The opinion in that case was wegen by the Chief Justice of 
that Court—now the Judge of the U. 8. Cireuit Court. The ques- 


nounced is supported by such an array of cases cited, that we deem 
it unnecessary to produce additional authorities. 

The plaintiffs were not required to produce authority to the ofh- 
cers of the corporation to execute the deed, before introducing the 
deed in evidence,—even if the seal did not prove their authority. 


II]. 
THE DEFENDANT CANNOT SUSTAIN THEIR ATTACK UPON THE PATENT. 


The third exception presents the ruling of the Court upon the 
offer of the defendants to prove that the patent did not convey the 
lands; and for this purpose they offer to prove that these lands were 
reserved by the United States, to satisfy the claim of Andreas Pico 
to the pretended Moquelamos Grant, from the year 1846, up to Feb- 
ruary 13th, 1865, when that grant was rejected by this Court as fraud- 
ulent; and that at the time of the definite location of the line of the 
railroad—which they assert was on January 23d, 1865,—the land was 
reserved to satisfy Pico’s claim to the alleged grant. This offer was 
supplemented by the offer in evidence of the proceedings of Pico, in 
the Land Commission, and the District and Supreme Courts, for the 
confirmation of his claim; which claim was finally rejected by the 
Supreme Court as above stated. It was further supplemented by 
the offer of evidence to prove that the lands were withdrawn within 
the limits of 25 miles on each side of the railroad line, January 31, 
1865, and that the plat of the township including these lands, was 
filed in the local Land Office in 1858. ‘The offer included other 
matters which need not be mentioned at this time. 

The offer of the evidence above alluded to was made for the pur- 
pose of proving that the patent issued by the United States to the 
Railroad Company did not convey the title to the lands. 

The patent conveyed the title to the lands to the Railroad Com- 
pany, unless the patent was void. If it was merely voidable, it did 
convey the title. It will be remembered that this is an action of 
-ejectment—or, more accurately stated, an action in the nature of an 
action of ejectment—and in such an action, only the legal title is 
involved. If the patent be voidabie, it may be annulled by a Court 
of Equity in an action brought by the United States, and upon the 
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tion is so thoroughly discussed in the opinion, and the doctrine an- 


- 
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proper allegations and proofs; but in an action of ejectment, the legal 
title prevails, and the patent is not subject to a collateral attack, 
a upon the grounds that might be urged for its annnlment in a Court 
of Equity; nor is it subject to such an attack by a private person. 
The plaintiff was a purchaser of the title, which apparently 
passed to the Railroad Company under and by virtue of the patent, 
and he had the right to rely upon the presumption that ‘all the 
requirements preliminary to its issue have been complied with; that 
every pre-requisite has been performed.” If the lands were public 
lands, and Congress had made provision for their disposition, then 
in an action at law, the presumption as to the regularity of the issue 
of the patent is conclusive. The patent inthe Friend case was issued 
in 1870—five years after the fina] rejection of the pretended Moquel- 
amos Grant, when the lands were unquestionably public lands, and 
more than eleven years after the plat of the survey of the township 
had been filed in the local Land Office; and more than five years 
after these lands, with others, had been withdrawn from private 
entry, pre-emption, etc., in pursuance of the provisions of the Pacific 
Railroad Acts, as appears by the defendants’ offer of evidence. In 
the DeWitt case the patent was issued in 1881. These lands being 
public lands, and within the 25 mile limits of lands withdrawn to 


m satisfy the grant to the Railroad Company, and within the 20 mile 
limits, measured from the line of the railroad as definitely fixed, the 
title presumptively vested in the Railroad Company, and the patents 


issued therefor, were prima facie, legal and valid. It certainly was 
not void, though it might have been voidable, and must, in an action 
: at law, or in any action in which it 1s collaterally called in question, 
be held valid, and beyond the reach of such an attack as the defend- 
ants attempted to make upon it. 

The defendants, as we have already said, are mere intruders; and 
whatever right the United States might have, in a proper action, in 
the appropriate Court, to attack the patent, it was beyond the reach 
of the defendants. Up to the time when they made the offer of evi- 
dence now under discussion, they had not attempted -to connect them- 
selves with the title; nor did they, in connection with this offer of 
evidence, offer or propose thereafter to connect themselves with the 
title. Their subsequent offer we wiil hereafter discuss; but it will be 
sufficient, now, to say that the offer only shows an attempt, in 1879, 
to acquire a pre-emption, or a homestead, upon the several tracts of 
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land; but that they failed to acquire anything but a naked possession 
of the land. They occupied no better position in respect to the title, 
than did the defendants in 


Ehrhardt vs. Hogaboom, 115 U.S., 67. 


The plaintiff in that case deraigned title through a patent of the 
United States. The defendant, conceiving himself authorized to 
redress the wrongs suffered not only by the United States, but also 
by the State, proceeded to take possession of the lands; and on the 
trial of the action, he offered evidence to prove that twenty acres of 
the lands in suit were swamp and overflowed land, within the mean- 
ing of the Arkansas Swamp Land Act of September 28th, 1850, and 
that by virtue of the Act, they vested in the State long prior to the 
issuance of the patent by the United States, under which the plaintift 
deraigned title; but the defendant did not connect himself with the 
title to the twenty acres. His proposition was, that he was entitled 
to show that the land had vested in the State prior to the issuance of 
the patent, and that proof of that fact would show that the Land 
Department of the United States had no authority to issue the patent, 
and that for that reason the patent was void. This Court, in review- 
ing the alleged error of the Court below, in rejecting the evidence 
offered by the defendant to prove that the land was swamp land, and, 
under the Act, vested in the State, held that ‘‘he was, as to the 
twenty acres, a simple intruder, without claim or color of title. He 
was, therefore, in no position to call in question the validity of the 
patent of the United States for those acres, and require the plaintiff 
to vindicate the action of the officers of the -~Land Department in 
issuing it. * * * * A patent of the United States, regular on 
its face, cannot, in an action at law, be held inoperative as to any 
lands covered by it, upon parol testimony that they were swamp and 
overflowed, and therefore unfit for cultivation, and hence passed to 
the State, under the grant of such land, on her admission into the 
Union.” | 

This case, like that, is an action of ejectment; in this case, as in 
that, the patent was regular on its face, and has the benefits of the 
presumption that it was issued in conformity with all the provisions 
of the Jaw applicable to it and to the lands therein described. In 
this case, as in that, the defendants were mere intruders without title, 
and they offered evidence, the purpose of which was to prove that 


the officers of the Land Department had not complied with the law 
in issuing the patent. The fact that in this case the patent was issued 
to a railroad company, while in that case it is issued to a pre-emp- 
tion claimant, affords no ground for a different application of the doc- 
trine of that case,—the doctrine that a meré intruder cannot, in an 
action at law, question a patent of the United States which is regular 
on its face, and does not appear to have been issued without the 
authority of law. 

In that case the defendant offered parol testimony for the purpose 
of overthrowing the patent issued by the United States; and although 
the character of the evidence is more than once mentioned by the 
Court, we do not understand that the Court placed its decision upon 
that ground, but merely mentioned that circumstance, in giving an 
accurate statement of the facts of the case. Indeed, no point seems 
to have been made in respect to the character of the evidence offered 
by the defendant. In considering the question of the right of a mere 
intruder to make a collateral attack upon a patent, it would seem that 
its solution could not be dependent upon the character of the evi- 
dence—whether oral or documentary. The same principle which 
would exclude the testimony of witnesses going to show that the land 
was swamp and overflowed, would also exclude the map and field 
notes of a county surveyor. 

Here the offer included not only documentary, but also oral tes- 
timony. Resort. must necessarily be had to oral testimony, to prove 
the boundaries of the pretended Moquelamos Grant, and of Andreas 
Pico’s claim. The calls of the pretended grant, however accurate 
they may have been—and this Court need not be told that accuracy 


‘was not one of the characteristics of Mexican grants—-could not have 


been located on the ground, and perhaps could not have been ascer- 
tained, without the aid of oral testimony. 

The offer of these defendants also included evidence that the lands 
are agricultural lands, and that they had not been inclosed or fenced, 
and that testimony must necessarily have been oral, and therefore 
was rightly excluded when offered by mere intruders. But we insist 
that it is immaterial whether the evidence offered was partly docu- 
mentary or all oral; for the defendants, not connecting themselves 
with the title, and being mere intruders, had not the right to make a 
collateral attack on the patent. 


2) pen OF EN 
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THE ACTION OF THE LAND DEPARTMENT IN THE Matrers RELATING 
TO THE IssuE OF THE PATENT IS CONCLUSIVE, EXCEPT 
WuHen DrrRecrity ATTACKED BY THE UNITED STATES. 

This proposition is founded upon the well established doctrine of 
Johnson vs. Towsley, 13 Wall., 72, 
which has been affirmed in 


Smelting Vo. vs. Kemp, 104 U.8., 640; 
Steel vs. Smelting Co., 106 U. S., 450, 


and many other cases,—to the effect that the Land Department con- 
stitutes a special tribunal, with authority to definitively determine all 
matters of fact that constitute pre-requisites—conditions precedent— 
to the issue of patents for public lands of the United States. 

It would seem that the presumption that the patent was duly and 
regularly issued could not arise, unless the Land Department has 
authority to ascertain and determine the existence of the facts upon 
which the right to the patent depends. 

The officers of that Department determine that the railroad com- 
pany accepted the terms of the grant which was made by the Pacific 
Railroad Acts; that the map of the general route of the railroad was 
filed; that the map of the definite location of the line of the road was 
filed; that it was accepted as such by the Secretary of the Interior; 
that the railroad company reported the completion and equipment of 
the road, or the proper section thereof; that the commissions pro- 
vided for by the Acts, reported that the road or the particular section 
was completed and equipped; that the lands along the line of the 
road were surveyed by the officials of that Department; that certain 
sections of the land were within the twenty mile limits from the line 
of the road and were odd-numbered sections; and that such sections 
eame within the terms of the grant. 

But it is contended, as we understand the defendant’s proposition, 
that the Land Department did not possess the authority to deter- 
mine, with the same conclusiveness with which it determined the 
other facts leading up to the patent, whether a particular odd-num- 
bered section came within the claimed boundaries of a pretended 
Mexican grant. 
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The boundaries of a grant are not established by law, nor are 
Courts required to take judicial notice of them, as might be the case 
in regard to military or Indian reservations. The boundaries of an 
unconfirmed Mexican grant can be shown and established only by the 
production of evidence, and in the same manner that the boundaries 
of afarm may be proven. In other words, the boundaries of the 
grant, like those of any farm or tract of land, are matters of fact, to 
be established by evidence, and definitively found by the tribunal to 
which the issue is by law submitted. 

It is well understood that the Land Department, in ascertaining 
what subdivisions of the odd-numbered sections came within the 
limits of twenty miles from the road, accept as the basis of measure- 
ment the township surveys made under the direction of that Depart- 
ment; and it is also well known that those surveys are only proxi- 
mately—never exactly—accurate. If it were proposed in this Court 
to attack the patent to the railroad company as toa particular quarter 
section, on the ground that the twenty mile limits, accurately meas- 
wred from the line of the road, would not include the greater part of 
the particular quarter section, we have no hesitation in affirming that 
the Court would reject the offer,—that the Court would hold that the 
action of the Land Department, in that regard, should not be sub- 
jected to revision and correction by the verdict of juries, based upon 
evidence which might vary on each trial. In such a case, it might 
appear that all the section and quarter section corners, between the 
line of the road and the quarter section in controversy, had been 
obliterated, and if the offered evidence were admissible, it would vir- 
tually result in causing the public lands to be surveyed by juries, 
instead of the Land Department. The Courts will not undertake to 
survey or re-survey the public lands, for jurisdiction in that regard 
has not been given to them, but has been conferred upon the Land 
Department. | 

The Act of Congress of August 31, 1852,—10 U. S., Stats., 90-1, — 
after appropriating a certain sum for surveying private land claims 
in California, contains this proviso: ‘‘ Provided that the authority 
hereby conferred upon the Surveyor-General shall apply only to such 
unconfirmed cases, as in the gradual extension of the lines of the pub- 
lie surveys, he shall find within the immediate sphere of his opera- 
tions, and which he is satisfied ought to be respected and surveyed 
in advance of confirmation.” This is a command to to the Surveyor- 
General not to survey as public land, the land within what he should 
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determine were the lines of the unconfirmed claim. We do not con- 
tend that a survey made under that authority, whether of the uncon- 
firmed claim, or of the adjacent lands, would preclude action by the tri- 
bunal or officers acting in proceedings instituted under the Act of 
March 34, 1851, to settle private land claims in California, in ascer- 
taining the bounds of a claim, upon or after its confirmation; but we 
contend that the action of the Surveyor-General is conclusive as to 
an unconfirmed claim; and if the claim be rejected as fraudulent, as 
in this case, the survey of the lands as public lands, lying near or 
adjacent to the claim, is beyond the reach of revision, except by his 
superior officers of the Land Department. The defendants, by their 
offer, proposed to prove that the map of the survey of the township, 
including these lands, was filed in the local Land Office in 1858. 
That survey, beyond all question, did not intrude upon what the Sur- 
veyor-General found or regarded as the bounds of the pretended 
grant. 

The offer of the defendants included, among other things, the fact 
that the pretended grant was the same that was before this Court in 
the cases of 


U.S. vs. Pico, 22 How., 406; and 
Pico vs. U. S., 2 Wall., 279. 


Those cases show that the grant was fraudulent and void. They 
also show that there was no petition for the grant, no deseno of the 
land, no order of reference, no informé, and no possession of the land 
by the pretended grantee. ‘There is nothing in tliose cases showing 
that the pretended grant was bounded by any objects, either natural 
or artificial, except the river, the name of which the manufacturer of 
the grant, because of his ignorance of the country, misspelled ‘‘ Mo- 
quelamos, ’—instead of ‘‘ Moquelumne.” If we might assume that 
the eastern boundary was the same as appears in the actions now 
pending in this Court, to cancel the patents, it would be ‘‘ the adja- 
cent mountains.” ‘The foregoing matters make it manifest that the 
bounds of the pretended grant are uncertain—that is, all except the 
Moquelumne river. In such case it would be the duty, not only of 
the Surveyor-General, in surveying the adjacent lands, to ascertain 
the boundaries of the pretended grant—as proceedings were pending 
for its confirmation—but it was also the duty of the Land Depart- 
ment to ascertain those bounds, “when making up the lists of the 
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lands to be patented to the railroad company—that is to say, such 
was the duty of that Department, if it was frue that the map of the 
definite location of the line of the road was filed prior to the final 
rejection of the pretended grant; but such duty would not devolve 
upon the Department, if the map was filed after the rejection of the 
pretended grant. No reason occurs to us, and none has ever been 
suggested, so far as we know, why the ascertainment and determina- 
tion of that fact by the Land Department, is not as conclusive as its 
determination of any other fact preceding the issue of the patent,— 
such as the filing and approval of the map of the definite location of 
the line of the road, or that a particular subdivision of an odd-num- 
bered section is within the limits of twenty miles from the line of the 
road. 

The law does not contemplate the issuing of patents by the Land 
Department, and the subsequent ascertainment by the Courts as to 
whether the lands therein described come within the terms of the 
grant; but, on the contrary, the intent of the law is, that the Land 
Department shall, before issuing the patents, ascertain and determine 
the existence of all the facts upon which the patents are based. The 
rule for which we contend, would not make valid a patent for land 
reserved by Congress, by an execution order, or by treaty with an 
Indian tribe; but such a case bears no relation to the one at bar. 

The position for which we contend must be sustained by the 
Court; otherwise there would seem to be no end to this litigation. 
It is not enough to say, as was said in 


French vs. Fyan, 93 U.8., 169, 


when it was attempted by such evidence as was here offered, to over- 
throw the determination of the Land Department, by showing that 
the land was not swamp and overflowed, and as was repeated in 


Ehrhardt vs. Hogaboom, 115 U. S., 99, 


where, in opposition to the determination of the Department, it was 
attempted to be proven that the land was swamp and overflowed— 
that ‘‘it would be substituting the jury, or the Court sitting as a 
jury, for the tribunal which Congress had provided to determine the 
question, and would make a patent of the United States a cheap and 
unstable reliance as a title for lands which it purported to convey;” 
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for here the claim was for eleven leagues of land, to be taken from a 
much larger area, and while one jury might find one parcel of land 
to be within the boundaries of the pretended grant, the next jury 
might find another parcel similarly situated, as regards the bound- 
aries of the grant, and the line of the railroad to be without those 
boundaries, and this process may be repeated as to each subdivision 
of land. The application of the certain and wholesome doctrine of 
Johnson vs. Towsley, will save the patents of the United States from 
such a disastrous defeat, and will preserve the respect due to the 
conclusive determinations of matters of fact coming within the juris- 
diction of the Land Department. 


V. 
THE OFFER OF EVIDENCE TO PROVE THAT THE DEFENDANTS MADE APPLI- 


CATIONS TO ENTER THE LANDS UNDER THE PRE-EMPTION AND HoME- 
STEAD Laws, WAS PROPERLY REFUSED. 


In the DeWitt case, the offer was to prove the presentation of pre- 
emption declaratory statements in 1879; and in the Friend case, of 
homestead applications, without stating the time, and to prove that 
they were all refused by the local Land Ofiice. 

These applications were made a long time after the title of the 
Railroad Company had attached to the lands, and they were 
incompetent and immaterial; for they did not tend to prove title 
or right of possession, in the defendants. They did not connect the 
defendants with the title, or in any respect put them in a position to 
enable them to attack the patent. 


x B 
Tae Morion to Dismiss THE ACTION WAS PROPERLY DENIED. 


The motion seems to be based on the idea that as the Court 
acquired jurisdiction of the actions, on the ground that the defend- 
ants denied the validity of the patents, the Court, by its rejection of 
incompetent evidence offered by the defendants to sustain their 
attack upon the’ patents, divested itself of jurisdiction to complete 
the trial of the actions. Upon that theory of the law, the actions 
would necessarily be dismissed, if the defendants offered no evidence. 


VII. 
THE CHARGE OF THE CouRT. 


It is unnecessary to consider the charge of the Court. The ques- 
tions presented in regard to it are all involved in the questions as to 
the admissibility of the evidence offered in the attack upon the 
patent. 1f the evidence was properly excluded, the charge is 
unquestionably correct. 


We respectfully submit that the judgments should be affirmed. 


A. L. RHODES, 


Attorney for Defendants in Error. 
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IN THE 


Supreme Court of the Anited States, 
OCTOBER TERM, 1887. 
BRIEF OF HENRY BEARD, ATTORNEY FOR arin aie Bre fee 


No. IT. 
DE WITT AND OTHERS, Puiaintirrs 1x Error, . 
vs. 


CHARLES”"McLAUGHLIN. 


No. 12. 
FRIEND AND OTHERS, PLAIntirrs In ERROR, 
V8. 


TULLY R. WISE. a 


From the Circuit Court of the United States for the Ninth Cirenit 
for the District of California. 4 


Cases Nos. 11 and 12 were postponed in accordance with’ ~.~ 
stipulation on file, tobe considered with (or after) cause— _ 
No; 1027. 
THE UNITED STATES, APPELLANT, 
Senter : vs. | : : 
Pees KATE: D. ‘McLAUGHLIN, KATE D. McLAUGHLIN, 
; EXECUTRIX. OF CHARLES - McLavonrn, and . others, 
from the same ‘Court. 
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IN THE 


Supreme Court of the alnited States. 


OCTOBER TERM, 1887. 


BRIEF OF HENRY BEARD, ATTORNEY FOR DEFENDANTS. 


No. 11. 


3 DE WITT AND OTHERS, PLAIntirrs In Error, 
: CHARLES McLAUGHLIN. 

o J¥o. 1%. 

e FRIEND AND OTHERS, Puarntirrs 1n Error, 
44 US. 

BY TULLY R. WISE. 


From the Circuit Court of the United States for the Ninth Circuit 


for the District of California. 


Cases Nos. 11 and 12 were postponed in accordance with 


a stipulation on file, to be considered with (or after) cause— 
No. 1027. 
THE UNITED STATES, AppeE.iant, 
VS. 


KATE D. McLAUGHLIN, KATE D. McLAUGHLIN, 
EXECUTRIX OF CHARLES McLAUGHLIN, and others, 
from the same Court. 
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STATEMENT OF THE CASES. 
Nos. 11 anp 12. 


Briefs for plaintiffs in error. not having been received 
before the time this should be filed, a memorandum is needed 
to bring the cases before the court. 

Charles McLaughlin filed his complaint in No. 11 in the 
nature of an ejectment, in said circuit court, March 14th, 
1882, to dispossess the plaintiffs in error, De Witt and others, 
of the E. 3 of the N. W. 4. and S. W. 4 of section 5, and the 
E. 4 and E. 4 of the S. W. 4 of section 7, in township No. 3 
N. of range No. 10 E., Mt. Diablo base and meridian, Calli- 
fornia. (Record, pp. 2 and 3.) 

The answer of defendants was filed 27th November, 1882. 

Judgment was rendered in favor of McLaughlin for the 
premises, with damages assessed against each of the defend- 
ants, January 16, 1883. (P. 5.) 

At the trial, January 16th, the plaintiff offered in evi- 
dence a patent from the United States to the Ceniral Pacific 
Railroad Company, successor to the Western Pacific Rail- 
road Company, conveying said lands, dated July 21st, 1881 
(Record, p. 8), and said company conveyed its title to Charles 
McLaughlin August 26th, 1881. (Record, p. 9.) 

The plaintiff having rested his case, the defendants offered 
to prove that “ The lands in controversy, with other lands, 
“had been claimed and reserved as a part of a Mexican 
“grant (called Moquelamos) from the 15th day of June, 1846, 
“continuously until the 13th day of February, 1865, and on 
“the last-named day the said lands in controversy in this 
“action first became public lands of the United States, and for 
“that reason were not embraced in the lands granted by the 
“act of Congress to the Western Pacific Railroad Company, 
“and that the said patent issued therefor conveyed no title 
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“and was issued without authority of law, and is null and 
“void.” (Record, p. 10.) 

The plaintiff objected “ on the ground that it is incompe- 
“tent and not admissible to contradict or attack the United 
“States patent, which is conclusive in this action. 

“The court sustained the objection, and the defendants, 
“each of them, duly excepted ;” which exception was allowed 
and noted by the court. (P. 11.) 

The defendants each offered to prove facts requisite to es- 
tablish pre-emption rights, alleging settlements in 1879, 
which was excepted to by plaintiff and the exceptions sus- 
tained by the court. (Pp. 12 & 13.) 


The court charged the jury as follows (p. 14): 


“GENTLEMEN: There is really but one issue of fact upon 
which there is any conflict in the testimony in this case, and 
that is the value of the rents and profits of these pieces of 
land. The plaintiff has put in evidence the patent of the 
United States, and claims title through that patent to him- 
self. ‘That shows the legal title in him: whether he has got 
it rightfully or not 1s not open for consideration in this cage. 
If he has got it wrongfully, the remedy is elsewhere. ‘There 
was a grant made to the Western Pacific Railroad Company 
of certain lands. There were certain officers appointed to 
ascertain whether these lands were in the grant or not. ‘They 
have passed on that question and issued the patent. Their 
action is conclusive, so far as this case is concerned. The 
legal title, whether rightfully or wrongfully, is in the plain- 
tiffin this case.” * * * 


The defendants excepted and the exceptions were allowed, 
and the verdict of the jury was rendered for the plaintiff 
according to the charge given them by the court. 

The bill of exceptions was settled, signed, and filed Febru- 
ary 28, 1883 (p. 16), and a writ of error allowed March 8, 
1883, and citation issued March 9, 1883, and the record was 
filed in this court October 10, 1883. (Record, pp. 20 & 21.) 

In case No. 12, Friend and others vs. Tully R. Wise, the 
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complaint and proceedings thereon are, in all important re- 
spects, similar to those in No. 11. 

The complaint was filed by Wise in the court below May 
25, 1882 (Record, p. 31), demanding possession of sections 
Nos. 5 and 9, in t’p 3 N. of R. 9 E., and sections 27, 33, and 
35, in t’p 4 N., R. 9 E., Mt. Diablo meridian, for which the 
United States patent issued in 1870. (Record, p. 9.) [The 
date must be 1870 or later, for the patent recites an order of 
the Secretary of the Interior dated February 1, 1870. ] 

The lands in case No. 12 are in t’p3 N., R. 9 E., and t’p 
4N., RK. 9 E. 

In case 11 they lie in t’p 3 N., R.10 E. 

In case No. 1027 the United States seeks to recover the 
title to the following tracts of land (Record, p. 5): 

Fractions 7 and 9 of sec. 33, t’p 4. N., R. 7 E. 

S. E. + of sec. 7 ; 

S. W. 4 and W.3S. E. } sec. 9; 

N. W. 4 of N. E. 4, W. of N. E. } of N. E. 3; 

W. 4 of E. 3 of N. E. } of N. E. } of sec. 11; 

N. E. + of N. E. 4 of sec. 17; 

E. 4 of lot 1 of N. W. } and S. W. 4 of sec. 19 ; 

Sec. 29, and 

Lots 1 and 2 of S. W. 4 of sec. 31; 

Allin tp 4N.,R.9. E. 

The bill was filed February 3, 1885, to set aside a 
patent to the Western Pacific Railroad Company dated 
November 23, 1875, and it is stated by the circuit court that 
“this and six other suits are brought by the United States 
against the Central Pacific Railroad Company, as patentee, 
and its various grantees now holding title, to vacate seven 
different patents, embracing in the aggregate many thousand 
acres of land, as having been improperly issued by mistake. 
They are the same sought to be vacated in U.S. vs. C. P. R. 
R. Co. (8 Sawyer, p. 81), in which the bill was dismissed 
without deciding upon the merits,” &e. 

In the case referred to five patents are specified, dated 


. D 

April 9, 1870; April 3, 1872; February 28, 1874; Novem- 
ber 23, 1875, and June 6, 1879; and the quantity of land 
embraced therein is over fourteen thousand acres. To these 
we add that described in case No. 11, dated July 21, 1881. 
The date of the 7th patent does not appear to be stated in 
these records; nor is the quantity of land covered in all the 
cases stated. | 

The question, or the main question, arising for decision 
upon the records in Nos. 11 and 12, when standing alone 
and separate from No. 1027, was whether or not a defendant 
in an action at law in the nature of ejectment, has a right to 
give in evidence facts tending to impeach a land patent of 
the United States for illegality, under which the plaintiff is 
demanding possession. 

This question has been determined affirmatively in a 
case—No. 34, James Doolan vs. W. B. Carr, decided in this 
court on the 2lst November, 1887—and the counsel for the 
defense in the two cases, Nos. 11 and 12, therefore have 
no other recourse than to maintain the rights of their 
clients under the associated case, No. 1027, by maintaining 
the integrity of the patents issued to the railroad company. 

The cases here, Nos. 11 and 12, it is the expectation of 
counsel for defendants in error, will be controlled by the 
issues in case No. 1027 rather than by the naked question of 
law raised by the writs of error. 

We claim that the lands in controversy in cases Nos. 11 
and 12 were not within the limits reserved by the Moquela- 
mos claim, or, if within such limits, that the reservation of 
the lands was terminated before the railroad grant took 
effect, and in either case the patents to the railroad company 
are valid. Should this court find the patents to be valid, 
then the plaintiffs in error or their representatives could 
take nothing by reversing the judgments, and will have no 
interest in obtaining new trials; but, on the contrary, if the 
patents for the lands are void, the defendants in error will 
not further maintain the contests. 
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Reversals will not be ordered in said cases Nos. 11 and 12 
without proper change in the parties on the record, for the 
defendants in error have both died since the records in the 
cases were filed in this court. McLaughlin died, testate, 
December 13th, 1883, and Wise, intestate, May 12th, 1884. 
(Record in No. 1027, page 1.) | 

In No. 1027 the petition seeks to set aside a patent regu- 
larly issued Nov. 23rd, 1875. (Record, pp. 53-124, 55-131.) 

The allegation of the petition is that said patent issued 
without authority of law (Record, pp. 5, 18), and the defend- 
ants say (Record, p. 14) that they paid an adequate consid- 
eration and acquired their lands “ without any knowledge 
or notice of the alleged defect or any defect in the said 
patent or in the proceedings had respecting its issue, or of 
any defect in the title which the patent purports to convey.” 

The schedules attached to their answers (pp. 15, 16) and 
the order of events sustain their statements, and there is no 
denial of them. They are purchasers without knowledge of 
illegality and at a time when, as we shall show, the proper 
agents of the United States were fully recognizing the 

validity of their titles. 


ARGUMENT. 


The cause or reason alleged in said bill why the patents 
are void is, that the lands described were within the limits 
of a private land claim called Moquelamos, and were, there- 
fore, reserved at the time the grant to the railroad company 
by acts of Congress of July Ist, 1862, and July 2nd, 1864, and 
July 3rd, 1865, took effect by a definite location of the line 
of railroad opposite them. ‘This the defendants deny. 

They contend— 


First. That the private claim had been rejected, and that 
the land was public land at the time of the definite location 
of the railroad. 
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Second. That lands east of the dividing line of ranges 7 
and 8 east were never within any reservation made by or 
for the Moquelamos claim, and it is not shown that they are 
within any proper limits to the claim. 

The first of these propositions it so conclusively estab- 
lished in the opinion of the United States circuit court in 
this case, No. 1027, that it is deemed unnecessary to discuss 
it in this brief. Reference is made to the record, page 20 to 
page 31, inclusive. 

Nothing therein could be strengthened and little of im- 
portance to the case could be added. 

But, in consideration of the magnitude of the interests in- 
volved as well as to aid this court in dealing with the volu- 
minous record in this case, we respectfully submit our 
argument upon the second proposition to show that it does 
not appear that the lands eastward of range 7 were ever re- 
served, in law or fact, for the Moquelamos claim. 

The undersigned proposes to deal principally with the 
facts of record in discussing this matter. 

What was this claim? Can it be said to have had four 
boundaries? Is not one of the limits so untrue or uncer- 
tain that it may be disregarded? Can such boundary now 
be ascertained, or has it by the evidence in this case been 
ascertained, with any more certainty than it had been in 
1870, before the railroad patents issued? These are some of 
the intermingled questions. 

[t is plain that the affirmative of the contest on this point is 
with the United States. It must be shown by the complainant with 
reasonable certainty that the demanded lands are within the 
claim. 

And bere we note that MoQuELAMOS WAS A CLAIM, AND A 
CLAIM ONLY—and a very poor oneatthat. It was not a grant. 
The bill refers us to U.S. vs. Pico, 22nd Howard’s Rep., 206, 
and to Pico vs. The U.S., 2nd Wallace’s Rep., 279, for in- 
formation. 
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It appears from the records and decisions in these cases 
that 


1. There was never a map or desifio of the alleged grant. 
2. There was never juridical possession given. 


3. There was never a survey of the claim by Mexican 
authority. 
4. The grantee never entered into possession of the land 


under Mexico. 


5. The existence of such a claim was not known to the 
neighbors until long after the change of flags. 


6. A partof the expediente was forged. (See 2d Wallace’s 
Rep., p. 282.) 


See testimony of R. C. Hopkins (Record, 250) in answer to 
question 50: 

“My opinion is that this grant was antedated—made 
after Pico’s return from Mexico.” 


Record, 255, question 83. 


His important testimony will be examined in the record 
and need not be reprinted here. 


Mr. Hopkins says he has examined the archives in the 
office of the United States surveyor general for papers per- 
taining to Moquelamos. He— 

Did not find a petition by Andreas Pico for the grant ; 

Did not find a desifio: 

Did not find a reference ; 

Did not find an informé ; 

Did not find the marginal decree ; 

Did not find the grant in Jimeno’s index. 

Record, pp. 255, 256. 
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The claim, not being a Mexican grant, had its inception 
in the petition to the board of United States land commis- 
sioners, which was filed September 22, 1852. 


Ex. K K K, Record, 658. 


“ Your petitioner; Andreas Pico, a native of Mexico and 
a citizen of Los Angeles, in California, respectfully represents 
that in the month of May, 1846, your petitioner presented 
his petition to Pio Pico, Guvernor of California, * * * 
for a grant of eleven leagues of land, constituting the tract 
known as ‘Moquelamos, * * * &e. Thesaid land is 
bounded on the north by the southern shore of the Moque- 
lamos river, on the east by the Sierra or range of mountains 
called ,and on the south by the lands of Mr. Gulnac, 
and on the west by the estuaries of the beach.” 


With the petition, a copy of the alleged grant was filed ; 
also a translation of the same. ‘These are found in the 
Record, pp. 442 and 444. 

[In the translation we find the tract thus described: ‘“ The 
rrant known by the name of ‘ Moquelamos,’ to the extent 


< 
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, ot eleven square leaques.”’ 
The grant declares Pico “to be the owner in fee of eleven 


- 


‘square leagues” (once sitios de ganada major) “on the 
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Moquelamos river, bordering on the north upon the south- 
‘ern shore of said river, on the east upon the adjacent ridge 
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of mountains (‘con la Sierra immediata’), on the south 
‘upon the land of Mr. Gulnac, and on the west by the estu- 
‘aries of the shore.” 

Mr. Hopkins says the words “Sierra immediata”’ strictly 
mean “ contiguous range of mountains” (p. 254); that all 
the land elevated above the plain is included in the mean- 
ing of the words; that the words “ Sierra immediata,” when 
called for as a boundary, exclude the Sierras themselves. 

Mr. Hopkins believes the proper method of locating Mo- 
quelamos would be from the beach to Moquelamos river 
and the lands of Gulnac (p. 254). He regards the desifio of 
Gulnac’s land as well executed, with a length of about 34 
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leagues to each side. The grant to Gulnac was of eleven 
leagues; three and a half leagues each way would give the 
eleven leagues. 

This being mathematically true, it follows that 34 leagues 
each way would give the quantity of Moquelamos. 

The Gulnae grant was patented March 18, 1861 (Record, 
257). Its shape is shown on its desifio, Respondent’s Exhibit 
No. 22; also on the diagram received at the General Land 
Office December 16, 1870, Exhibit No. 28, “supposed Mo- 
quelamos grant,” &c.; volume of maps not’ printed. (See 
also diagram annexed to a few of these briefs.) 

When the United States district court confirmed the claim 
April 24, 1857, it was done in the same words that are used 
in the translation of the grant which is on file with the 
papers (Record, 446). Mr. A. H. Cummins translates the 
Spanish words used in describing the lands of the grant 
thus: “On the north by the southern bank of said river, 
“on the east by the Sierra adjacent, on the south by the 
“land of Senor Gulnae, anc on the west by the marshes of the 
“shore ” (Record, 169). Hesays “ immediata” means, among 
other things, “near, close by, contiguous.” Primarily it 
means “contiguous;” secondarily, “ near” (p. 170). 

Question 62. He says: “Sierra is a generic term in the 
“Spanish language applied to long continuous ranges of 
“ mountains of a well-defined character, whose peaks yield 
“to the sight the metaphor of a saw.” 

Without discussing the testimony in this case, after read- 
ing it, any one will know there is nothing in nature which 
answers this description in that part of California but the 
Sierra Navada range, the crest of which is over 60 miles 
sastward from the railroad line through the Moquelamos 
claim. 

After reading the testimony we are left where the claim- 
ant and his attorneys were when they filed their petition to 
the board. We cannot mention a sierra that is near Mo- 
quelamos and it wiil be noticed that the petitioner bounds 
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the land by “the Sierra or a range of mountains called ——” 
(blank)—that is, unknown to them; possibly not known to 
anybody. 

But, to come down to practical sense and sound law, the 
fourth outboundary of Moquelamos being unfounded and 
indefinite and the other three boundaries definite and cer- 
tain, the land is bound by them without resort to the fourth 
boundary. 

Secretary Schurz found three of the boundaries to be dis- 
tinct and well defined, the fourth indefinite. 

[In confirming the survey of a claim for land in California 
having three boundaries well defined and one not clearly 
determined, the United States Supreme Court, in the Fossat 
case (20 Howard, p. 413; also 2 Wallace, 649) held that 
the quantity of the grant should be located against the three 
well-ascertained boundaries and enclosed by a fourth line 
on the north, uniting the eastern and western boundaries. 

Had this principle been applied by Secretary Schurz to 
the Moquelamos claim for eleven leagues, it would have fixed 
the eastern limit of the land FURTHER WEsT than the sur- 
veyed range line adopted by the officers of the Land Depart- 
ment and represented on the diagram of 1870. 

During a number of years, from 1852 to 1864, the General 
Land Office and the United States surveyor general’s office 
at San Francisco took little notice of the Moquelamos claim. 

[In 1852 an act of Congress, approved August 31, entitled 
“An act making appropriations for the civil and diplomatic 
expenses of the Government for the year ending June 30, 
1853, and for other purposes,” was passed, which contained 
the following provision : 

For surveying private claims in California which may 
have been presented in good faith to the board of land com- 
missioners, $22,500: Provided, That the authority hereby con- 
ferred upon the surveyor general shall apply only to such 
unconfirmed cases as in the gradual extension of the lines 
of the public surveys he shall find within the immediate 


1? 
sphere of his operations and which he is satisfied ought to 
be respected and actually surveyed in advance of confirma- 
tion. 


November 28, 1855, instructions to the surveyor general 
of California, relating to the survey of private land claims 
in that State, were issued from the General Land Office 
(Record, 687) from which the following is quoted : 


JOHN C. Hays, Esq., 
Surveyor General of California. 

Sir: In reference to certain questions and difficulties 
respecting the survey of private land claims in California 
the following is presented for your information and govern- 
ment: 

*k *K Ke * a + a 

4th. When the record and decree of final confirmation fix 
the area claimed, * * * andthe figurative plan or map 
delineative of the limits gives a surface much larger than 
the area confirmed, the location is to be taken within that 
surface in a compact form, according to the lines of the pub- 
lic surveys, at the election of the confirmee, AE POS si 

5th. In any case of this class the surveyor general should 
make a formal demand upon the confirmee to give in writ- 
ing a specific designation if the loca:ity he may ‘elect, within 
the extended limits indicated by the plat in the record, and 
a period should be fixed within which he should be required 
to make his election. In default of compliance it will be the 
duty of the surveyor general to exercise his sound judgment 
in fixing the location. 
, * * “ x * > ’ 

8th. If, however, in the gradual progress of the public sur- 
veys, the surveyor general ‘approaches the location of a claim 
not finally coufirmed, but which has been acted upon by 
either the board of land commissioners or the United States 
district court and is still pending on appeal, it will be his 
duty, when the exterior lines of said claim are clearly defined, 
to close the lines of the public surveys on or near the exte- 
riors by legal subdivisions at such points, either within or 
without the lines of such claim, as will most nearly approxi- 
mate its alleged boundaries; but where the boundaries are 
not clearly defined a similar course of proceeding should 
be taken, as indicated under the 5th head in the forego- 

* * * 


ing. 
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In 1852 and 1853 township lines were run by the United 
States surveyor general within the boundaries of the Moque- 
lamos grant. In 1855 and 1858 section lines of townships 
outside were run and plats of the surveys filed in the proper 
offices. 

The above-quoted Jaw and instructions were thus sub- 
stantially carried into effect. 

The survey of township lines in this region, viz., townships 
1, 2, 3, 4, and 5 north, of ranges 5, 6,7,and 8 east, was made 
as far as then necessary and practicable, in 1853, by Ralph 
W. Norris, under a contract with Samuel D. King, United 
States surveyor general, dated June 10, 1853. (Record, pp. 
692,694.) Norris completed his work and returned his field- 
notes Sept. 29th, 1853. (Record, 724.) 

The townships westward of range 8 were not subdivided 
and offered at public sale, but those further to the eastward 
were. (Record, pp. 185 and 186.) 

T’p 3 N., 8 E—The plat of this was filed at San Francisco 
In 1855 and at Stockton in 1858. 3 

T’p 4 N., 8 E.—Filed at Stockton, 1858. 

Prp2N.,9 E— . 7 

’p3N. 9 E— ? 

Tp 4N.,9 E.— 

Some of these townships were but partly surveyed, but 
the surveved lands were offered at public saie at Stockton in 
January and February, 1859, under the proclamation of the 
President for that purpose. 

There were no lands within the Moquelamos diagram that 


were offered for sale under that proclamation. 

[In 1864 Stanly and Hayes were attorneys-at-law, practic- 
ing in California, as is abundantly shown by the testimony 
of John S. Stanley and R. C. Hopkins. 

They were at that time attorneys for Andreas Pico in prose- 
cuting his petition for confirmation of his land claim. 

Possibly, in view of the liberal provisions in the act of 
Congress of July 1, 1864, it was anticipated that a railroad 
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across the continent would pass through or near the Moquela- 
mos, and it was deemed important that no sales, selections, 
and adverse settlements should be made of the lands that 
might be confirmed, and these attorneys of Andreas Pico 
sought to suspend all proceedings for pre-empting the lands, 

It isa fact, though not noticed in the record here, that 
townships 2 N., R. 7 E., and 4 N., R. 5 E., were subdivided 
in April, 1864, and therefore these attorneys may have be- 
come apprehensive of the possible initiation and filing of 
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pre-emption and homestead claims on the land. 
Therefore, on the 21st (22d) September, 1864, they filed 
in the United States surveyor general’s office at San Fran- 


cisco the following letter : 


‘To L. Upson, Esgq., 
“Surveyor General of the United States 
for the State of California. 


“Sir: You will please take notice that the land herein- 
after described, and which is located in the State of Califor- 
nia, is claimed under agrant from the Mexican Government 
made to Andreas Pico by Pio Pico, then Governor of Upper 
California, in the month of May, 1844, and contirmed to said 
Andreas Pico in 1846, and that said land is claimed under 
said grant, and the said claim has been appealed to the Su- 
preme Court of the. United States in a certain proceeding 
entitled Andreas Pico vs. The United States, and is now pend- 
ing therein and is undetermined. 

“"That said land lies on the Moquelamos river, in what is 
now the county of Calaveras, and includes and covers the 
land embraced in township (2) two north, ranges five, six, 
and seven east, Mount Diablo meridian; also township (38) 
three north, ranges five, six, and seven east, Mount Diablo 
meridian ; also township (4) four north, range six east, Mount 
Diablo meridian, part of township south of Moquelumne 
river; also township (4) four north, range seven east, Mount 
Diablo meridian, part of township south of Moquelumne 
river; also township (4) four north, range five east, Mount 
Diablo meridian, part of township south of Moauelumne 
river. : 

“And you will please further take notice that said land is 
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not subject to entry or pre-emption, and you are hereby re- 
quested to suspend all proceedings to pre-empt said land, or 
any part thereof, until the final determination of said claim. 
Said claim is known in the district court of the United States 
for the northern district of the State of California as case 
number one hundred and eighty-four (184), and to which 
reference is hereby made for a more particular description 
and information in regard thereto. 
‘“ Dated San Francisco, September 22, 1864. 
“STANLY & HAYEs, 
“Attys for Claimants.” 


Thereupon the survevor general addressed the following 
letter to the register of the United States land office at Stock- 


ton (Reeord, p. 675): 


“U.S. SuRVEYOR GENERAL'S OFFICE, 
“San Francisco, Sept. 21st, 1864. 

“Srr: You are hereby notified that the below-mentioned 
townships and parts of townships included in your register 
of homestead eutries and land sold during the month of 
August, 1864, are suspended, to await the final determina- 
tion of the boundaries of the. Rancho ‘ Moquelamo,’ now 
pending before the Supreme Court: 


wl. S a ee, Oana CE. 
“T. 3 N.. R's 8, 6G. and i Es. 
“T.4N., R. 6 E., (part south of river). 
wa we oe oe ae OS eR, , : 
“1.442202 ‘6 . 
“All of Mount Diablo meridian. 
“Very respectfully, your obedient servant, 
it A Upson, 
“U.S. Sur. Gen'l. 
é¢ 


S. T. Nyx, Esq., 
“U.S. Register, Stockton.” 


For these papers see Record, pp. 675-676, Resp. Ex. No. 9. 
[t is obvious that Stanly & Hayes obtained their schedule 
of lands from consulting the surveys of township lines in 
the surveyor general’s office, and it is probable that they 
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consulted that officer as to the form and substance of such 
a letter as would secure from him the desired order to the 
register at Stockton. 

This order has an indorsement, as appears at record 685, 
showing that it was received at the Stockton land office 
“September 24th, 1864.” (See also testimony of Geo. A. 
McKenzie, pages 187, 541, and 542.) 

The dates of the foregoing letters are not identical, but 
the last mentioned is evidently founded on the other, though 
dated one day earlier. ‘The first mentioned has indorsed on 
it: “LL. C.,357. Suspended September 25, 1864. Moquelamo 
11 sq. leagues in Calaveras Co;” the other was received at 
Stockton September 24th and carried into effect September 
25th, showing that the surveyor general’s order might have 
emanated upon the 21st or the 22d. 

The townships and parts of townships thus suspended 
are shown on the map, Respondent’s Exhibit No. 28, volume 
of maps unprinted. ‘This suspension was the only formal 
one now found, but the lands within the townships named 
were not surveyed in 1855 and 1856 and offered at public 
sale in 1859, as were some of those lying further east, and 
which, in this case, the United States attempts to show were 
within the Moquelamos reservation. 

We find no explanation in the record of this state of 
affairs. 

There may have been a few entries or locations allowed 
within the diagram prior to February 13, 1865, the date of 
final rejection of the Moquelamos, but, if so, no patents were 
issued thereon until afterwards. The exhibits of complain- 
ant, No. R RR and SSS, on pages 668 and 669 of the 
record, are misleading and prove nothing, because they do 
not describe the lands located by legal subdivisions, but 
quantity only. It will be found that some of the town- 
ships named are partly and others almost entirely outside 
of the lines of the suspension of 25th September, 1864, as 
shown on diagram, respondent’s map, Exhibit No. 28. 
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Township 4 north, range 7 east, in which 1,400 acres is 
reported in Exhibit “R RR,” is almost entirely north of the 
Moquelumne (or Moquelamos) river. 

So, also, township 4 north, range 6 east, and 4 north, 7 
east, have areas north of the Moquelumne (or Moquelamos) 
river of 25,000 to 30,000 acres, upon which locations to the 
amount of 6,320 acres of internal improvement and school 
lands were probably made, as stated in Complainant’s Ex- 
hibit “SSS.” (See Respondent’s Exhibits 38, 39, and 40, 
Record, 724 and 725, which support the suggestion I here 


make.) 
AFTER COMPLETION OF THE RAILROAD. 


Next in the order of official transactions is the comple- 
tion of the Western Pacifie railroad opposite this locality, 
and the selection of land by said company under its grant: 
The railroad had been fully constructed opposite the lands» 
completion of the road to the eighty-third mile south o 
Sacramento, was filed Oct. 26th, 1869 (Complainant’s Ex- 
hibit O O O, Record 663), and accepted by the President of 
the United States not later than the 21st Jan., 1870 (Record, 
p. 53). The line of definite location and construction (Re- 
spondent’s Exhibit No. 17) having been approved by Secre- 
tary Cox Feb. 1st, 1870 (Record, pp. 683, 684), and the sus- 
pension of patents then relieved, the way was open for pat- 
enting the railroad lands, and lists of selections were pending 
in the General Land Office. ‘The Commissioner of the Gen- 
eral Land Office, July 20th, 1870, addressed a letter (Re- 
spondent’s Exhibit No. 29, Record, pp. 689, 690), from which 


and the report of the commissioners, with a map showing 
“ 
i 


the following is an extract: 


2. As by the recent decisions of the Secretary of the In- 
terior affirming the judgment of this office, the lands em- 
braced in the suspension pending the rejection of the Moque- 
lamos Ranch claim of Andrew Pico do not inure to the ben- 
efit of the railroad company, it becomes important to adjust 
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rat once the definite lines of segregation confining this claim. 

For this purpose you will call upon the surveyor general 
for such data as may not be of record in your office, and 
prepare a complete diagram showing the exact boundaries 
of the suspension as it actually existed, giving the sections 
and parts of sections, by legal subdivisions, actually with- 
held from disposal on account of said claim. 

You will also furnish us with a complete list of all the cor- 
respondence on file in your office, with copies of the same, 
relating to this suspension, and report all notations shown 
by your records respecting the same. 

tefer in reply to this by date as “G.” 

Very respectfuily, Jos. S. WILSON, 
Commissioner. 
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A true copy. Bie Shy Ber. 
(Endorsed:) Respondent’s Exhibit 29. S. C. H., exam- 
iner. Filed Aug. 24,1886. L.S. B. Sawyer, clerk. 


The diagram furnished in reply to this, (Respondent’s Ex- 
hibit No. 28),is marked as received at the General Land 
Office with a letter of Dee. 16, 1870, which we fail to en- 
counter in the printed record, but the map is so indorsed as 
to identify it as having been forwarded to the General Land 
Office in reply to this call. It is the diagram Respondent’s 
Exhibit No. 28, approximatively the same as one attached to 
a few of the copies of this brief. 

[t will be noticed that Mr. Wilson emphasizes the suspen- 
sion as it “actually existed,” properly giving great weight 
to the lines of reservation existing since 1853 or 1854. 

Before December 16, 1870—on April 9, 1870—a patent 
had issued to said company for some tracts which fell within 
this diagram, and shortly after December 16, 1870, viz., 
January 13, 1871 (Respondent’s Exhibit No. 31, Record, p. 
691), a demand was made for the surrender of title to them. 

However, the patenting of the pending selections outside 
of the diagram deliberately progressed and patents, April 3d, 
1872, February 28th, 1874, and 23d of November, 1875, and 
June 6th, 1879, were issued. 
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But as to lands within the diagram the United States made 
a distinction and demanded the surrender of title. The 
letter dated January 31, 1878, (Record, pp. 667, 668), speci- 
fies tracts amounting to 6,175 acres, lying in townships 2, 
o, and 4 north, ranges 5, 6, and 7 east. The letter of the 
Commissioner of the General Land. Office (Complainant’s 
Exhibit Q Q Q) is as follows: 

JANUARY 31, 1878. 
Henry Bearp, Esq., 
Attorney Western Pacific Railroad Company, 
Washington, D. C. 

Sir: On 9th April, 1870, patent No. 4, issued to the West- 
ern Pacific Railroad Company, embracing, among other 
lands, the tracts enumerated in the accompanying list. 

The lands set forth in that list are located within the limits 
of the “ Moquelamos” grant claim, which was rejected by 
the United States Supreme Court February 11, 1865, and 
were, by direction of the surveyor general of California, in 
a letter to the register of the United States land office at 
Stockton, California, September 21, 1864, specifically reserved 
from disposition until the final determination of the bound- 
aries of that claim. 

The issue of patent, therefore, to your company was an error 
soon discoveree,and, upon its discovery, a list embracing 
part of the lands was prepared, which was transmitted you 
January 13, 1871, with statement of facts and request for re- 
linquishment. 

Beyond acknowledgment of receipt of the communication 
no attention has been paid by your company to that request, 
and the Supreme Court of the United States having decided, 
in the ease of Newhall vs. Sanger, that the claim of the com- 
pany to lands within the exterior limits of the “ Moquela- 
mos” grant claim is invalid, [ now, under direction of the 
honorable Secretary of the Interior, make formal demand of 
the Western Pacific Railroad Company, its successors and 
assigns, for a reconveyance to the United States of the lands 
enumerated in the accompanying list, in quantity 6,1757%% 
acres, which were, for the reasons above given, erroneously 
patented to the company. 

Respectfully, J. A. WILLIAMSON, 
Commissioner. 
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The list referred to is printed on page 668 of the Record. 
The letter of 138th January, 1871, is also printed at page 691, 
but the list of 1871 therewith is not printed. 

That list (of which we have a certified copy) embraces all 
the tracts in the list at page 668, which lie in townships 2 
east—4,446.26 acres—as we make it 


and 3,in ranges 6 and 7 
by computation, but does not contain the others. 


The caption to the schedule of 1S71 is as follows 
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List of tracts patented April 9, 1870, to Western Pucific 
Railway Company of California under acts of July 1, 1862, 
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The Commissioner in 1878 (Complainant’s Exhibit Q Q Q) 


mentions an acknowledgment of the receipt of the commu- 
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nication of January 15, 1871. The reply of the attorney 
was something more. It appears to have been furnished to 
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the Senate Committee on Public Lands from the General 
Land Office, and is found in Report No. 981, Forty-eighth 


Congress, second session, at page 26, and is as follows: 


WASHINGTON, D. C., January 20, 1871. 


Sir: I have to acknowledge the receipt of your letter of 
the 13th instant, inclosing schedules of lands in the Stock- 
ton and San Francisco land districts which you state have 
been patented to the Western Pacific Railroad Company, 
and of which you now request a relinquishment of title by 
the company to the United States. 

A copy of your letter and list has to-day been forwarded 
to the land agent of the company at San Francisco, but | 
have myself no record of the lands patented, and no power 
to act in the premises, but would respectfully remark that 
at the time the patents were applied for by and issued to the 
company I had no knowledge of any undetermined adverse 
claim to any of the lands included in the patents. 

Indeed, J apprehend that eventually it will be ascertained 
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that the tracts mentioned were properly included in the 
patents. 
Very respectfully, your obedient servant, 
HeENRY BEARD, 
Attorney. 
Hon. Jos. S. WILson, 
Commissioner of the General Land Office. 


(Copy of this report filed with the clerk for reference.) 

This shows that the attorney of the company “a primor- 
dio,” disavowed any knowledge of any “ undetermined ad- 
verse claim to any of the lands ineluded in the patents,” 
and expressed the opinion that “it will be ascertained 
“eventually that the tracts mentioned were properly in- 
“ cluded in the patents.’ 

We are aware that these citations have not the force of 


dication of the truth of history. 

It appears in the Congressional report (981) of Senate 
committee (page 28) that a reply was made to the letter of 
the Commissioner of the General Land Office of Januar y 
, 1878, as follows: 
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WASHINGTON, D. February 6, 1878. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 31st ultimo, in which it is stated that the inclu- 
sion of lands deseribed in the schedule annexed to your 
letter in the patent of April 9, 1870, to the Western Pacific 
Railroad Company of California was erroneous, and a formal 
demand is made upon the company through | me, as its attor- 
ney, for a reconveyance of said lands (6,175.33 acres) shied the 
United States. 

Your letter will be transmitted to the officers of the com- 
pany at San Francisco, with the request that their answer 
be communicated to you. 

So far as | am at present advised, the com; pany does not 
concede that there was any error in the award of these lands, 
and the issuing of the patent to the company in 1870, by 
the direct action and orders of the President of the United 
States; and as the lands have long since been sold and con- 
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veyed by the company, it would be impossible for it to re- 
convey the title to the United States now, and improper for 
it to do any act to impair the standing of a title once delib- 
erately approved by your office and the Secretary of the In- 
terior, and now held by others. 

Very respectfully, 

[{eENRY BEARD, 
Attorney for Central Pacific Railroad Company, 
Successor, &c., of Western Pacific Railroad Company. 
Hon. J. A. WILLIAMSON, 
Commissioner General Land Office. 


There is not a tract of land involved in any one of the 
three cases now on trial which is found in this list of Janu- 
ary 31, 1878, and all the demanded tracts are in the town- 
ships suspended September 25, 1864, at the Stockton land 
office. | 

It is thus shown that from January 13, 1871, to January 
31, 1878, the General Land Office regarded the suspension 
of September, 1854, as truly designating townships and 
parts of townships covered by the Moquelamos claim. By 
the continued patenting of the lands in the townships further 
east it is shown that they were found not to be within said 
claim. | 

The complainant has spread upon the record a patent, but 
none of the lands sued for are included in it; neither are 
the lands of cases 11 and 12 found in it (p. 430, et seg.). The 
lands in the patent lie south of the base line along the first 
20 miles of road north of San José, and are distant from 50 
to 75 miles from the tracts sued for. 

The complainant has also laid before us six lists of land 
selections by the railroad company at San Francisco (Record, 
pp. 373 to 396), and a seventh (p. 423), but none of the lands 
thereon are opposite the portion of road passing under the 
Moquelamos grant. 

At page 405 and to page 409 we find a list of selections at 
the Sacramento office, September 23, 1869, which contains 
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the tracts in section 33, township 4 north, range 9 east, in- 
volved in case No. 12. 

The caption of this list, page 406, is of some value, as in- 
dicating that township 4 north, in ranges 6, 7, 8, and 9 east, 
in whole or part, lie opposite to a section of the railroad 
“commencing at the city of Sacramento and ending at the 
fortieth mile of said railroad.” 

At page 411 of the record we have a Stockton list (dupli- 
cated at page 417), opposite the road from the thirty-fourth 
to the sixty-fourth mile from the city of Sacramento— 
67,956.57 acres. None of the land in case 1027 is in the 
list, but some of the land of case 12 is found in part of sec- 
tion 5 and all of section 9, in township 3 north, range 9 east. 

The land in case No. 11 is not found on any exhibit in 
the case. 

rom the facts developed it is plain that the patents 
issued to the railroad company after January 15, 1871, were 
carefully and advisedly issued, after it was satisfactorily ascer- 
tained that they were for lands outside of the Moquelamos 
claim. But it is also true that the Land Department held 
at the time of issuing the patent, in November, 1875, and up 
to the announcement of the decision of this court in New- 
hall vs.Sanger (92 U.S., 731), in the spring of 1876, that land, 
falling under a rejected and false claim, passed to the grantee 
under a railroad grant. 

It had so been decided by the circuit courtin California in 
Sanger vs. Sargent, September, 1874, Pacific Law Reporter, 
vol. 8, No. 12, also in Newhall vs. Sanger, and by the State 
supreme court in case of Central Pacific Railroad Company 
vs. Yolland, March 15, 1875 (48 California, 439); and on 14th 
May, 1875, Secretary of the Interior Delano, referring to those 
decisions, followed them in a very able opinion in the case of 
H. E. Dillingham et al. (Coppo Land Owner, vol. 2, p. 37). 
This view he reiterated July 15, 1875 (same volume, p- 84). 


We understand that it was settled by this court early in 
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1876 in Newhall vs. Sanger (92 U.S. Rep., 761) that the odd- 
numbered sections of land within the limits of the grant to 
the Central Pacific Railroad Company which, at the time 
the line of the road was definitely fixed, were found within 
the limits of an invalid private claim then sub judice, were 
excepted from the grant. 

But the date at which the railroad was definitely fixed 
through the indefinite Moquelamos claim has not been de- 
termined judicially, nor has it been determined where the 
true boundaries of that claim are found. 


SOMETHING UNUSUAL 


We now come to some features in this case that are cer- 
tainly unusual. Weare confronted by the apparition of a 
peripatetic boundary to land. The eastern boundary of 
Moquelamos begins its travels toward the rising sun. 

In the case of Clayton Beck and others, involving tracts 
in townships 3 and 4 N., R. 9 E., Stockton land district, in 
which the parties applied to file pre-emption declaratory 
statements upon tracts which had been patented to the 
railroad company, the Commissioner decided, January, 
28, 1878, that as the lands were not included in the 
area suspended under the surveyor general’s order of 21st 
September, 1864, they were properly patented. Secretary 
Schurz, however, on 30th January, 1879 (Copp’s Land 
Owner, Vol. 6, pp. 5 and 6),-decided that the townships and 
parts of townships suspended in 1864 “ did not represent all 
“the land within the landmarks mentioned in the conces- 
“sion” of Moquelamos rancho. He held that the northern, 
southern, and western boundaries were well represented on 
the “ plat transmitted to your office by the register of the 
“local land office at Stockton on December 15th, 1870.” 

He said the call for the eastern boundary was the adjacent 
ridge of mountains, which he did not think was satisfied on 
the township line between ranges 7 and 8 east. He believed 
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that the “ nearest range of mountains could be found a few 
‘miles further eastward,” and concluded by saying : 

“Tnasmuch as the duty of instituting proceedings to set 
aside the patents improperly issued to the company will de- 
volve upon the United States, and as the proofs necessary to 
sustain an action cannot be made without a satisfactory 
identification of the boundaries of this grant bv actual sur- 
vey, you are directed to cause a survey and plat of the grant 
to be made by the surveyor general of California without 
unnecessary delay.” 


Thereupon the Commissioner of the General Land Office 
wrote to the U.S. surveyor general the letter of February 
18th, 1869. (Complainant’s Exhibit Z, Record, 447.) 

The honorable Secretary having proposed to remove the 
eastern line of reservation farther east, the Commissioner 
saw the necessity at once of bringing the southern and 
eastern boundaries to a junction so as to enclose the land by 
its boundaries. He then directed an extension of the south- 
ern boundary eastward, saying: 

“With regard to the southern boundary, whieh is the 
Rancho Campo de los Franceces, in part (/) you will consider 
the Calaveras river as constituting the remainder of said boundary 
to a point opposite the adjacent mountains on the east,” &e. 


Here we have multum in parvo. Here is the egg from 
which this suit is hatened. ‘To lay a foundation for the suit 


it was needed to find a new place for the eastern boundary * 


and to manufacture an extension of the southern boundary. 
This is the scheme for transplanting the eastern line of the 
claim. 

[n accordance with this scheme a surveyor was sent into 
the field and made a survey and a plat, a copy of which we 
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have upon Complainant’s Exhibit “E kK.” This plat shows 


what is called the Bond survey, the line in townships 3 and 

4 north, range 9 east, being quite crooked and failing to show 

that serrated ridge against thesky. The matter having been 

referred, with a report of 27th of September, to Secretary 
+ 


f 
; 
¢ 
K 
po 

* 

; 
eh 

® 
mo 

PB Fs 

a 
} 

| 

re i 
t 

iat 

ia 
cm is 
: 

ig 
; 

es 
ite 
REP 
4: 

B 
f 

5a Sie 
Be 
Hy 
fi 
: 

; 


Se ya Pe fam meme. 
Fa tee ings COL Cg a 


fiom SAF 


nea aes nn AR A OT: AEE AA 
Ia NT RS tLe Ie 


26 


Kirkwood he (October 20th, 1881) directed another survey 
to be made, saying (Complainant’s Exhibit A A, Record, 
448, 449): 

“T direct that a disinterested and competent person be in- 
structed to make a survey of the east line of the claimed 
limits of the alleged grant, that being the only line in contro- 
versy, at as early a day as practicable, in order that the same 
may be ready for production, if required, on the trial of the 
case for setting aside said patents, which it is understood is 
now pending in the United States circuit court for Cali- 
fornia. 

“The papers transmitted with your letter of September 
27 ult. are herewith. 

“ Very respectfully, 
“S. G. KirKwoop, 
“Secretary.” 


Secretary Kirkwood’s orders were executed by A. W. Von 
Smidt, and in February, 1882, he laid off a line “some- 
“what east of the survey made by Deputy Surveyor Bond 


‘in 1879,” a second transplanting of boundary. (See Com- 


plainant’s Exhibit D D, Record, page 451.) 
But this second removal still was not just the thing wanted. 
The land in case No. 11 was still outside this eastern bound- 
ary, and the proposition for removal third, is to carry this 
line “twenty miles” further east to “the nearest mountains ” 
(Record, 450, 451, Compl’t’s Ex. C C; also Ex. “ DD,” p. 
451.) In this last paper (the Commissioner to the Secre- 
tary, May 8th, 1882, at page 453) a new scheme of enlarging 
the limits is developed. The rule of the Department in 
such cases, stated in Exhibit C C to be that “ when a Mexi- 
“can claim is bounded by a range of mountains the base of 
“the mountains is regarded as the boundary,” is avoided by 
a change in the translation of the grant, and we are solemnly 
told—or the Secretary was told—that “in the present case the 
“claim was not bounded by a range of mountains, but by the 
“ ridge, which has always been held to mean the fop or crest 
“of the mountain and not the base.” (P. 453, Ex. D D.) 
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The Commissioner therefore suggests the “ crest or top of 
“a mountain ” for the east line and renews his own line of 
the Calaveras river for a south boundary. The junction of 
these boundaries would bring us to the point where the river 
passes over the top of the mountain—and we wish to go there. 

gut the attempt to reduce this scheme to survey has not 
been made, and the Land Office is, in this matter, like the 
boy who amuses us by chasing the foot of the rainbow in the 
meadow. He is all the time chasing it, but never gets there. 

But, to support the general forward movement of this trav- 
eling boundary, field-notes and plats of the regular surveys 
of the public lands are gravely presented in this record, but 
when examined they give no assistance. | 

Copies of townships, maps of t’ps 2, 3, and 4 of range 5 E. ; 
Compl’t’s Exhibits C CC, D DD,EE E; t’ps 2, 3, and 4 of 
range 8 E., Ex.“ W W,“Y Y,” “A A A”; t’ps 3 and 4 N..of 
range 9 E; t’ps 3 and 4 N. of range 10 E.; t’ps 5 and 4.N. of 
range 11 E., all found in the unprinted volume of maps, 
wher thoroughly overhauled give no assistance to the trans- 
porting or changing of the boundaries of the claim. 

On the contrary, they show obstacles in nature to the 
scheme of finding a serrated ridge in any place that can be 
called “ contiguous” or “ near,” running across between the 
rivers Moquelumne and Calaveras and opposite the western 
boundary for Moquelatnos. On the larger maps of Califor- 
nia the Moquelumne is shown coming to the westward from 
the mountains within two miles of the Calaveras, in town- 
ship 5 north, ranges 12 and 13 east; but that much-talked-of 
Bear Mountain—how about that? The trouble is that this 
mountain lies south of the Calaveras river, in t’p 4 N., 11 E., 
as shown by the plat and field-notes. If the mountain is an 
eastern boundary the river Is not a southern one. 
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FIELD-NOTES OF PUBLIC SURVEYS. 
Typ3N,R.10E. 


The field-notes in evidence indicate a rough and somewhat 
mountainous region along the Calaveras river. Foursections 
in the southwest corner of this township were subdivided in 
1858 (Record, 502). At top of page 510 the surveyor says: 
“In this township | was able to run the lines of but four sec- 
tions 29, 30, 31, and 32, being prevented from extending them 
further north and east on account of the mountainous nature 
of the country.” 

But on 3lst August, 1870, additional surveys were com- 
menced and extended over more than two-thirds of the 
townships (Record, 510 to 552). On almost every mile the 
surveyor crossed hills and ravines, neither of which seem to 
have any uniform trend. 

He reported the northeastern part unsurveyable “ on ac- 
count of the precipitous character of the hills” and the north- 
western part on account of “the denseness of the chemisal 
growth.” (P. 522.) 

But the subdivision was continued in January, 1879 (p. 
524), the survey on “ridges” and “spurs” running in every 
direction. For instance, north between sections 14and 15, at 
11 chains “ top of spur bears N. E. and 8S. W. ;” at 19 chains 
“top of ridge bears E. and W.;” at 60 chains “ top of ridge 
bears EK. and W.;” at 79 chains “top of ridge bears N. W 
and 8. EK.” 

These notes demonstrate two facts: The ridges are near 
together—three or four to the mile—and must be inconsid- 
erable in sizeand elevation ; second, the direction of them is 
as frequently east and west as north and south. So, on a 
course north between sections 7 and 8 (p. 527), we find three 
spurs or ridges within 15 chains, all on an eastern and west- 
ern course. 
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T’p 4 .N., R.10 E. 


All this township was surveyed except the S. 4 of sec. 11 
and the N. 4 of sec. 14. 

At Record, page 537 (1627), the surveyor says: “It is im- 
practicable to run a line between sections 11 and 14, as it 
would cross both Bear Mountain and Table Mountain.” 

Those two mountains are evidently not very large if both 
would be crossed in a distance of one mile. At the corner 
of sections +2 and 44 he reports surface “ hilly and brushy, 
poor and gravelly soil.” 

Houses, barns, and fences are noted as found in this town- 
ship. 

At page 548 the surveyor says: “ Bear Mountain and Table 
Mountain, in the eastern part, is a safe retreat for deer and 
other game, and useless for any purpose as yet devised, ex- 


The coming “summer resort!” That great game! Those 
lovely landscapes ! 


T)3N,R11E. 


The whole of this township appears to have been surveyed, 
_ partly in 1870 and partly in 1884. The field-notes of survey 
in the northern and northeastern part report the land as 
“mountainous” and timbered with oak and pine. (Record, 
pp. 550 to 558.) 

At page 569 the surveyor says: “ The main ridge of Bear 
Mountain range runs through the township in a north- 
westerly and southeasterly course.” He had surveyed 
16,191.91 acres, and represented the balance on his plat-as 
unsurveyed mountains; but in 1884 surveys were continued 
and completed. 

The surveyor of 1884 confuses -us by his final report. He 
does not mention a range of mountains. In his field-notes 
he often reports “ land mountainous.” 

In his final summing up (p. 578) he says the lands he has 
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surveyed are “ mostly covered with dense thickets of chem- 
isal. There are several settlers within the limits of the 


survey.” 


we 


The Calaveras river is found running through this town- 
ship from northeast to southwest, entering in section 12 and 
leaving in section 31. 

Surveys were made partly in 1858, partly in 1870, and 
partly in 1883. 

The surveyor of 1870 reports (p. 600): “ This township 
contains considerable table and valley land, with much that 
is valueless.” * * * 

“Tn the southeast corner the NorTH end of Bear Mount- 
ain, a very rough and rocky ridge,” Xc. 

The surveyor of 1883 (p. 604) says: “This land in sec- 
tions 23, 24, 25, 26, 35, and 36 is mountainous in character, 
lying upon what is known as Bear Mountain range,” &c. 

These field-notes compared are not readily harmonized. 

The Bear Mountain range, is that peripatetic? Is that on 
its travels ? 

In tp 3 N., R. 10 east, no mountain range or ridge is 
reported, but tops of hills and spurs are reported. 

The mountains are further east, as indicated by surveys 
of tp 3 N.,R.11 E. The surveyor of 1870 says the range 
is through the township N. E. to 8. W. 

But the surveyor of 1884, who completed the work, speaks 
of “land mountains,” but nothing of the Bear Mountain 
range through the township. 

As to tp4N., R.10 E., there, the surveyor says, Bear 
Mountain and Table Mountain are both crossed by the line 
that would divide sections 11 and 14. He speaks again of 
these mountains as being in the eastern part of this town- 
ship. 

But in the official returns of t’p 4, R. 11 E., the surveyor 
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says the sections in the eastern part of that township 
upon what is known as Bear Mountain range.” 

The most natural reconciliation of these reports is that 
there are mountains along in the eastern parts of both town- 
ships, and that the name “ Bear Mountain” is not universally 
given to either of the ranges. 

The surveyor in 1858, in running lines in the western part 
of tp 4, R. 11 (pp. 580, 581, and 582), mentions several as- 
cents—from 100 feet to 250 feet high—to the tops of ridges, 
and one ridge of 100 feet is noted “ great local attraction.” 

All the lands in this region have been surveyed. ‘The 
surveys demonstrate—what the trend of the streams would 
also indicate—a constant and gradual rise of the surface of 
the earth from the San Joaquin plains to the Sierra Ne- 
vadas. 

How does this voluminous evidence produced by the 
United States now appear when applied for the purpose of 
finding an eastern limit for Moquelamos? The mountains 
in tp 4 N., ranges 10 and 11 E., are too far north to lie oppo- 
site the west line of Moquelamos, and too far off. 

Those in townships 3 north and 10 and 11 east are too far 
away to be “immediata,” as relates to the configuration ol 
the claim, or to close upon the diseno of Gulnac’s land. They 
lie from northwest to southeast, and not at right angles with 
the course of the nortl boundary of Moquelamos, yet they are 
sixty miles west of the top of the Sierra Nevadas (Record, 
p. 85). Gulnac’s diseno designates Pico’s southeast corner 
to be identical with Gulnac’s northeast corner, and this 
northeast corner is near the range lines, between ranges 7 
and 8. 


THE TESTIMONY OF Wil'NESSES. 


The evidence in this case shows that in nature there is a_ 
line where the hills and rolling land begin on the east to 
rise from the San Joaquin plains. This is the line selected 
for the east boundary of Moquelamos by the claimant 
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while this claim was pending, and appears to have been rec- 
ognized everywhere and by everybody as correct from 1852 
to 1879. (See testimony of Ed. EK. Tucker, pp. 194, 195, 
questions 20, 21, 22, and seg.) 

From. this line(range line between ranges 7 and 8 east) the 
country is hilly and rolling and gradually rising to the east- 
ward. ‘This first line of hills, part of it at the north end, is 
west of that range line (Record, pp. 82, 83, questions 7 to 21 ; 
see also testimony of Atherton, p. 220). 

The San Joaquin and Nevada railroad commences at 
Brock’s, on tidewater, and extends eastward 393 miles to 
Spring Valley. In the first 20 miles to Luckford it rises 
108 feet; in the next 193 miles it rises to 670 feet from tide- 
water (testimony of Washburn, pp. 180,131). This shows 
the general rise towards the mountains. 

J. P. Brodie was an agent of Andreas Pico in managing 
the Moquelamos lands. He died in 1868 (Record, p. 257). 

Jas. H. Cole is a farmer, and has lived on sec. 35, in t’p 
3 N., R. 7 E., since 1850 (Record, 214). This witness knew 

srodie in 1857 as an agent of Andreas Pico in selling the 
Moquelamos lands. Witness bought his land of Brodie. It 
was in sec. 2,in tp 2 N.,R. 7 E., and sec. 35, in t’p 3 N.,, 
R. 7. E. (p. 215); but Brodie declined to sell the W. 3 sec. 
25, in t’p 3, R. 7, because “they had more land within the 
“limits of the boundary that they had already taken than 
“they had a right to sell; therefore they would not go to the 
“east of the line of their claim as staked off by the sur- 
“ veyor” (p. 215, q. 18). rie 

“Brodie had a map of their survey at that time, and 
showed me a map of their grant, and the boundaries all 
staked off.” * * * (p.216). “That survey went only to 
the east line of the township, to what is called the Jack Tone 
road, a mile east of my land.” 


This witness knew the township line, and had his land 
surveyed before buying it (p. 217). 
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Power of attorney to Brodie recorded in county office. 
Copy Respondent’s Exhibit No. 21. (Record, 685.) 

Among the papers of Mr. Edward Stanley there was found 
by his son (Record, 271) a map, endorsed “ Map of Moque- 
lamos,” given by Mr. Brodie to Mr. Stanley the 8th February, 
1858. This map (Complainant’s Exhibit No. 32) is bound 
up with the original paners of the case at page 2050, and not 
with the other maps, and not printed. It shows the Moque- 
lamos claim located, for its quantity of eleven teagues, directly 
north of the Gulnae land and north of Stockton, west of the 
range line, between ranges 7 and 8 east, and not extending 
northward as far as the Moquelumne. 

There is more than double the area of the eleven leagues 
between the Moquelumne, Gulnac’s land, the range line 
named, and the marshes of the San Joaquin. 


CONCLUDING REMARKS. 


The testimony and exhibits of the complainant in case 
1027 disclose an effort to extend the limits of the rejected 
claim, Moquelamos, to or beyond the extreme limits of the 
railroad grant upon the east,so as to take in the lands 
in tp 3 N., R. 10 E., in controversy in case 11. 

The complainant endeavors to show that the eastern limit 
of “ Moquelamos” is, if anywhere, somewhere to the east of 
the railroad limits, in townships 3 and 4 N., of range 10 E.,as 
shown on Complainant’s Exhibit T T, in volume of maps 
not printed. See also Complainant’s Exhibit E E, same 
volume. 

The United States circuit court for the ninth circuit, in the 
case of The United States vs. Tie Central Pacific Railroad 
Company (8th Sawyer’s Reports, p. 81), held that the act of 
the United States surveyor general in subdividing the public 
lands east of range 7 and closing those surveys on the line 
between ranges 7 and 8, made such a segregation of the un- 
confirmed Moquelamos claim as is provided for by the act 
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of Congress of 1852 and the .Land-Office imstructions: of 
1855. 

The court said : 

In this case there was a claim for the unconfirmed Moque- 
lamos grant pending before the board of land commissioners 
which, “in the gradual extension of the lines of the public sur- 
veys; ” the Surv eyor.General seems to have found “within the 
immediate sphere of his operations, and which he was satisfied 
ought to be respected and actually surveyed in advance of con- 
firmation.”’ He accordingly surveyed it, leaving an ample 
quantity of by far the best and most valuable portions of 
the land west.of the range line mentioned, to more than sat- 
isfy the grant, sectionizing and platting the surplus—being 
that part situate to the east of said range line—as “ public 
land,” subject to be treated as other public lands, and return- 
ing tlie surveys and plats tothe proper land office. ‘This 
proceeding seems to have been authorized by the provision 
of the statute cited, and to have emancipated that portion of 
the land lying to the east of the range line, between ranges 
7 and 8, ‘from any further claim under the Moquelamos 
grant. If that be the effect, then there can be no question 
that these lands at least were subject to and embraced in 
the Congressional grant to the Central Pacific Railroad Com- 
pany. 

The claimant of the grant himself, also, as we have seen, 
by his counsel, limited his claim to the lands so reserved for 
the purpose lying west of the said range line, so that all par- 
ties in interést acquiesced in limiting the eastern exterior 
boundary of the land out of which the grant was to be sat- 
isfied ‘to the said range line. Certainly, if the doctrine of 
estoppel applies.to any case as against the United States, it 
ought to be made applicable here, where all parties, includ- 
ing the claimant himself, for so many years acquiesced in 
accepting said range line as the eastern exterior boundary 
of ‘the land ‘within which the grant was to be located. Be- 
sides, as before suggested, there is no sufficient legal evidence 
as against the, defendant that the eastern exterior boundary 
is, in fact, east of that line. But conceding this recent ex 
parte survey to be legal evidence, it surely is not entitled to 
greater weight than the strictly official survey of 1855, exe- 
cuted: undet the express authority of the statute of 1852 
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which the grant was to be satisfied was located at the range 
line, between ranges 7 and 8, and which was ever afterwards, 
till after issue of these patents, acted upon by the Govern- 
ment, the claimant himself, and the people at large as prop- 
erly located. 


Che manifest informalities in this brief and the inclusion 
of matters perhaps not necessary will be partly accounted 
for by the fact that the undersigned had not received a copy 
of any brief for complainant in case 1027 up to Saturday 
morning, the 3d December, 1887, when the preparation of 
this brief is concluded. 

Respectfully submitied, 
Henry Bearp, 


Attorney for Defendants in Error, Nos. 11 and 12. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1883. 


No. 1087. 


GEORGE FRIEND, STEPHEN McGORRAY, THOMAS 
McGORRAY, C. H. NELSON, W. J. NELSON, eé al. 
PLAINTIFFS IN ERROR, 


US. 


TULLY R. WISE. 


In ERROR TO .THE CrrRcuIT CoURT OF THE UNITED STATES 
FOR THE DIstTRICT OF CALIFORNIA. 


Motion to Dismiss, with which is United a Motion to Affirm. 


Now comes the defendant in error, by his attorneys, and 
moves the Court to dismiss the writ of error in this cause 
for want of jurisdiction, because it does not appear from the 
record that the value of the matter in dispute, exclusive of 
costs, exceeds five thousand dollars. 

The said defendant, by his attorneys, further moves to 
affirm the judgment of the said circuit court, because the 
only questions arising on the record have been settled by 
numerous decisions of this court, and it is therefore obvious 
that the writ of error was sued out for delay. 

Henry BEarp, 
Cuas. H. ARMEs, 
Attorneys for Defendant in Error, 
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To Witi1aM J. JOHNSTON, Esq., 
Attorney for the above-named Plaintiffs in Hrror : 

Please take notice that the foregoing motions will be 
called up for submission to the Court on Monday, the 21st 
day of April, 1884, or as soon thereafter as the Court will 
entertain the same. 

HENRY BEARD, 
CuHas. H. ARMES, 
Attorneys for Defendant in Error. 


I hereby acknowledge service of a copy of the foregoing 
motions and notice, with copies of the argument thereon, of 
the attorneys for the defendant in error. 

W ASHINGTON, D. C., March 29, 1884. 

W. J. JOHNSTON, 
Attorney for Plaintiffs in Error. 
Filed March 29, 1884. 


The Case. 


The record shows that Wise, the defendant in error, on 
the 25th day of May, 1882, filed a complaint in the court 
below, in the nature of an action of ejectment, alleging 
ownership and right of possession of the land in question, 
and that on the 17th of May, 1882, and while he was so the 
owner and entitled to possession, the defendants entered, 
ousted, and ejected him therefrom, and still withhold the 
possession thereof from him. 

That the value of said land exceeds $500, and is worth 
$2,000 ; and that his title thereto arises under the Constitu- 
tien and laws of the United States. (Rec., 2, 3.) 

On the Ist day of July, 1882, the defendants, Friend, 
Stephen and Thomas McGorray, C. H. and W. J. Nelson, 
Doyle, Esmond, Henderson, Smith, Esmond, Scott, Wilson, 
and Lambert, demurred to the complaint, alleging five 
grounds therefor; which demurrer was, on the 7th of Au- 
gust, 1882, by the court sustained. (Rec., 3, 4.) 
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On the 24th day of November, 1882, said defendants filed 
-n answer to said complaint, denying each and every alle- 


gation of the same. (Rec., 5.) 


On the 27th day of November, 1882, by consent of the 
respective counsel in the case, said order sustaining said de- 
murrer was by the court set aside and said demurrer was 
overruled. (Rec., 5.) 

On the 16th of January, 1883, the cause having come on 
for trial, as to the plaintiffs in error, a verdict was rendered 
for the plaintiff, and damages were assessed against the 
plaintiffs in error in the sum of $100 each, (Rec., 6;) and 
thereupon judgment was rendered, reciting said verdict, ce. 
and concluding as follows: 


“And the court having ordered that judgment be entered 
herein, in accordance with said verdict, and for costs: 

. Now, therefore, by virtue of the law and by reason of © 
the premises, it is considered by the court that Tully R. 
Wise, plaintiff, do have and recover of and from George 
Friend, Stephen McGorray, Thomas McGorray, C. H. Nel- 
son, W. J. Nelson, John Doyle, Charles Esmond, Robert 
Henderson, W. J. Smith, Hezekiah Esmond, John Doe Scott, 
R. D. Wilson, and D. A. Lambert, defendants, the pos- 
session of sections Nos. five and nine, both in township 
No. three north, of range No. nine east, and sections twenty- 
seven, thirty-three, and thirty-five, all in township No. four 
north, of range No. nine east, of the Mount Diablo base and 
meridian, according to United States surveys, and situate in 
San Joaquin and Calaveras counties, State of California. 

‘And itis further considered by the court, that said plain- 
tiff recover from each of defendants last aforesaid the sum 
of one hundred dollars damages, and from all defendants 
last afo resaid his costs in this behalf expended, taxed at 
ninety-nine ;4°5 dollars. 

“ Judgment entered January 16, 1883. 

“L.S. B. Sawyer, Clerk.” 


The bill of exceptions shows that at the trial the plaintiff 
offered in evidence a United States land patent issued in the 
year 1870, regular upon its face, (printed in the Record,) 
granting the land in question to the Western Pacific R. R. 


2 


Co. of California, and to its assigns; also certain mesne con- 
veyances, through which he derived title under said patent, 
which: were by the court admitted in evidence. (Rec. 8, 9, 
10, and 11.) 

The defendants, to establish that the form of said patent 
is not a patent in law or in fact, and that it was issued with- 
out authority of law, and is null and void, offered to prove 
that the lands in question had been included in a Mexican 
grant called “ Moquelamos,” made to one Pico in 1846; that 
the United States district court for the northern district of 
California had confirmed said grant, but on appeal to the 
United Statas Supreme Court, said grant was by said court, 

‘on the 13th of February, 1865, rejected. 

That on January 30th, 1865, the line of said Western Pa- 
cific Railroad was definitely fixed opposite said lands, and 
that on the 3ist of January, 1865, said lands were withdrawn 
from private entry, &c. (Rec., 11, 12.) 

And— 


“ For the purpose of showing the right of defendants, and 
each of them, to take and keep possession of the respective 
portions of the lands described in the complaint herein, 
taken and kept by said defendants, they offered to prove 
that said Stephen McGorray isnow * * * qualified to 
homestead a quarter section of public land. That on the 
25th day of March, A. D. 1881, he made settlement in per- 
son on the N. E. } of section 9, in t’'w’p3N., R. 9 E., M. D. 
M., California, which contains 160 acres only, for the pur- 
pose and with the intention of acquiring title to the same 
under the laws of the United States. * * * That he 
has never had or claimed any homestead right to any of the 
public lands of the United States, except to said one quartér 
section of land so settled on by him. * * * That he 
has never been, and is not now, in possession of, and has 
never claimed any ~¢ of, the land described in the com- 
plaint, except said N. E. } of section 9, in t’w’p 3 N., range 
9 east, M. D. M., California. That within 30 days after he, 
the said defendant, settled on said } section of land, he sub- 
scribed and made his homestead application for said } sec- 
tion of land under the laws of the United States, and re- 
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quested the register of said United States land office at 
Stockton, California, to file the same in that office, and 
offered to pay the legal fee therefor, and said register re- 
fused, and still refuses, to file said application, on the sole 
ground that said form of patent of said land has been issued.” 

(Rec., 12, 13.) 


Said bill of exceptions also shows the following: 


‘In order to facilitate the trial and save time, it was agreed 
to by counsel for the plaintiff and defendants and consented 
to by the court, that the same offer of proof be held and 
considered as being made for each of the other defendants, 
and for and concerning the portion of the lands in contro- 
versy herein, held and claimed by them, respectively, as 
made for defendant McGorray, and for the portion of said 
land held and claimed by him, and that the same objection 
be held and considered made thereto by plaintiff, with the 
same ruling of the court and exceptions by the defendants 
and each of them.” (Rec., 14.) <s * . 

“Tt was stipulated and admitted in open court as evidence 
before the jury by the parties plaintiff and defendants, that 
the value of each quarter section of land in dispute in this 
action in the respective possession of each of the defendants 
is three thousand dollars, and the value of any two of said 
quarter sections is six thousand dollars.” (Rec., 14.) 


The defendants moved that this action be dismissed, on 
the ground that the court below had no jurisdiction thereof, 
which motion was denied by the court. (Rec., 14.) 

The objections of the defendants to the evidence offered 
by the plaintiff and the objections of the plaintiff to the 
evidence offered by the defendants raised questions of law, 
all of which (that are worthy of mention) are contained in 
the folowing— 


Instructions: of the Court to the Jury. 


“GENTLEMEN: There is really but one issue of fact upon 
which there is any conflict in the testimony in this case, and 
that is the value of the rents and profits of these pieces of 
land. ‘The plaintiff has put in evidence the patent of the 


“Caan Sp in RS RR le tc Pee ae oe " 


TRS aa 


LEY ANTAL GME ately PF ER EM RES igi 


By nt ra ee ee oe a a 4 


: 
Bs 
4 
4 
‘ 
| 
| 
a 
ve 
oy 
= 


Ses 
$e 
oe 
7 
I 
‘ 


6 

United States, and claims title through that patent to him- 
self. That shows the legal title in him; whether he has got 
it rightfully or not is not open for consideration in this case. 
If he has got it wrongfully, the remedy is elsewhere. There 
was a erant made to the Western Pacific Railroad Company 
of certain lands. There were certain officers appointed to 
ascertain whether these lands were in the grantor not. They 
have passed on that question and issued the patent. Their 
action is conclusive, so far as this case 1s concerned. The 
legal title, whether rightfully or W wrongfully, is in the plain- 
tiff in this case.” 


“The defendants, and each of them,” excepted to these 
instructions. 


Argument on the Motion to Dismiss. 


The foregoing shows that the defendant in error claims 
the land in question under a land patent of the United 
States. The plaintiffs in error deny the validity of the pat- 
ent, and, to maintain their own claims, they offer to prove 
that each defendant holds one quarter section, or one hun- 
dred and sixty acres, of the land in question, as a home- 
stead settler under the laws of the United States. This 
quantity of land is fixed by the law as the greatest quantity 
that may be taken for a homestead. The only matter in 
dispute between either of said plaintiffs in error and the 
defendant in error is, therefore, a single quarter section of 
land and $100 in money, the amount of damages assessed 
by the jury against each of them. There is no unity of in- 
terest between the plaintiffs in error in their several home- 
stead claims, and there can be none,under the law. There 
is no joint possession, either of the*improvements upon the 
land or of the land itself. They had separate possession 
of different tracts, and the’evidence of each of them is, “con- 
cerning the portion of the lands in controversy herein, held 
and claimed by them respectively ”—the same-evidence that 
Stephen McGorray offered concerning the quarter section 
admitted by him to be in‘ his possession, to wit, that he, on 
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a certain day, settled in person on one quarter section of said 
land, which contains 160 acres and no more, for the pur- 
pose of acquiring it under the homestead laws of the United 
States; that he has never had or claimed any other lands of 
the United Statesthan said quarter section, and “ has never 
been, and is not now, in possession of, and has never claimed 
any part of the land described in the complaint except said” 
single quarter section, upon which he has settled as a home- 
stead claimant, and for which he has made application as 
such homestead settler to the officers of the Land Depart- 
ment of the United States Government. 

There is no evidence tending to show, and it is not claimed 
by either of the plaintiffs in error, that either of them is in 
possession of a greater quantity of the land than said Mc- 
Gorray. ‘There was no formal offer of evidence on the part 
of either of them, excepting said McGorray ; and the evidence 
as to each of them being the same, it was for convenience, 
and (as stated in the Record) to facilitate the trial and save 
tume, agreed to by the parties, with consent of the court, 
that the evidence offered by McGorray should be taken as 
the evidence offered by each concerning the portion of the 
land held by each one respectively. 

There was no evidence offered in the case to show the 
aggregate value of all the lands sued for. On the contrary, 
the evidence before the jury shows the value of each quarter 
section only so far as that one quarter section %s in dispute 
between any one of the plaintiffs in error and the defendant 
in error. It is as follows: 

“It was stipulated and admitted in open court as evidence 
before the jury, by the parties plaintiff and defendants, that 
the value of each quarter section of land in dispute in this 
action, in the respective possession of each of the defend- 
ants, is three thousand dollars, and the value of any two of 
said } sections is six thousand dollars.” 


It therefore appears affirmatively from the Record that 
the value of the matter in dispute between any one of the 
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plaintifis in error and the defendant in error, exclusive of 
costs, is, land, $3,000, and damages, $100; total, $3,100. 


As to the form of the judgment, it will be observed that, 
in assessing damages, the jury did not assess the defendants 


jointly in the sum of $1,300, but assessed each defendant 


$100. Had the form of the judgment been otherwise, when 
upon the whole Record the judgment should have been against 
the defendants severally, the Court would probably hoid 
that it was in substance and effect not a joint judgment, 
but several, according to the evident intention of the court 
below. 

See Sparrow vs. Strong, 4 Wall., 594. 


The value of the matter in dispute between any one of 
the plaintiffs in error and the defendant in error is not suf- 
ficient to maintain the jurisdiction of this Court, and their 
separate interests cannot be united or added together for 
that purpose. This has so often been decided by this Court 
that we do not think it necessary to refer to the decisions. 

We respectfully submit, therefore, that the motion to dis- 
miss should be granted. 


On the motion to Affirm. 


It is respectfully urged that, should the Court hold 
that it has jurisdiction of this case, the judgment of the 
court below should be affirmed. 

There is, in this case, an attempt on the part of the de- 
fendants in an action at law, in the nature of ejectment, to 
impeach a United States land patent under which the plain- 
tiff derives title. That this cannot be done has been de- 
cided so often by this Court, that we do not believe the 
Court desires to hear further discussion of the proposition. 

See Steel vs. Smelting Co., 106 U.S., 450. 

Smelting Co. vs. Kemp, 104 U. S., 636. 
United States vs. Schurz, 102 U. S., 378. 


French vs. Fyan, 93 U.S., 169. 

Meader vs. Norton, 11 Wall., 442. 
Gibson vs. Chouteau, 13 Wall., 92. 
Johnson vs. Towsley, 138 Wall., 7: 


, 2. 


This is the only question presented by the Record to 
which we deem it necessary to invite the attention of the 
Court. 


Respectfully submitted. 
HENRY BEARD, 
Cuas. H. ARMEs, 
Attorneys for Defendant in Error. 
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I. 


The motion to dismiss the writ of error is made, as 
asserted, ‘because it does not appear from the record 
“that the value of the matter in dispute, exclusive of 
‘‘costs, exceeds five thousand dollats.” 

This is a mistaken assertion: The ‘matter in dis- 


“pute” is two sections of land, the value of which (ex- 


— 


clusive of costs) is twenty-four thousand dollars; and 
for this subject matter judgment has been entered in 
favor of plaintiff (defendant in error) and against the 
defendants, joint/y; and jointly they have sued out the 
writ of error, and effected supersedeas of the judgment. 
That the defendants are adjudged, also, to pay $100 each, 


damages, is not material for consideration on this mo- 


tion. The subject matter in dispute between plaintiff 


and defendants (plaintiffs in -error) exceeds five 
thousand dollars in value, without this $100; and the 
action, in the nature of ejectment, is complete without 
either an allegation, a prayer, or a judgment for dam- 
ages. 
Defendants (the plaintifis in error) made offer to 
prove certain facts, plaintiff objected, and the Court 
refused to admit the offered evidence. Plaintiff now 
seeks to make use of the evidence thus rejected to 
overcome the terms of the judgment sought, obtained 
and entered up to his own order and in his own favor, 
for the purpose of dismissing the writ of error sued 
out mainly because of this rejection. [It is submitted 
that this can not be done. This evidence is not before 
tae Court, and it is time enough to have plaintiff bene- 
fitted, and defendants prejudiced, by this evidence, 
when it 1s admitted and before the Court. 

Plaintiff brought his action against defendants joint- 
ly for a subject matter of twenty-four thousand dollars 
in value; he obtained a judyment against them, joint- 


ly; and he has thus given defendants such a record as 


entitled them to their writ of error, and a_ hearing 
thereon. 

Railroad Co. v. Trook, 100 U.S. 112. 

Lee v. Watson, 1 Wall. 337. 

Walker v U.S., 4 Wall. 164. 

Cooke v. W oodruff, D Cranch. Ld. 

Wise v. Columbian T. Co., 7 Cranch. 276. 
Gordon v. Ogden, 3 Peters 33. 

Sinith v. Honey, id. 469). 


Knapp v. Bangs, 2 How. 73. 


is. 


It is true, “the defendants moved that this action be 
‘dismissed on the ground that the Court below had 
‘no jurisdiction thereof, which motion was denied by 
“the Court.” 

The only allegation purporting to give jurisdiction 
(apart from the value of the land) is this: ‘ Plaintiff 
‘derives his title from a patent of the Umited States, 
“and defendants deny the validity of such patent.” 

Tiis allegation, much less the evidence presented by 
plaintiff on the trial, does not give jurisdiction to the 
Cireuit Court. It does not present a suit arising under 
the Constitution or laws of the Umited States. Near- 
ly, if not quite, all titles are derived from patents, or 
some other mode of conveyance equivalent thereto, of 
the. United States. That the defendants, in a pros- 


pective suit, deny the validity of the alleged patent, 


presents no element of jurisdiction of the Circuit 
Court. 

So it may be stated shortly, thus: If plaintiff has 
alleged or proved jurisdiction of the Circuit Court over 
this case, any person who claims to deraign title to land 
under a patent, Or SOTe other mode ot conveyance 
equivalent thereto, of the United States, can bring his 
action in the Circuit Court to recover possession of 
such land. It is submitted that this can not be done. 

So defendants do earnestly insist that this action 
should have been, and ought now to be, ordered dis- 


missed by the Circuit Court. for want of jurisdiction. 


II. 


As to the part of this dual motion, which asks that 
‘‘the judgment of the Court below be “affirmed,” the 
defendants say, that 

Assuming that the affirmance of a judgment on the 
merits, brought here for review by writ of error, is a 
proper subject for a motion, it is certainly not this case. 

This Court has decided that what plaintiff calls ‘‘a 
“patent of the United States” 1s not a patent; that it 
was sued. without authority of law; that it econters up- 
on him no title, ownership or right to the land therein 


described: that it is void. 


Newhall v. Sanger, 92 U. S. 761. 
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And the Supreme Court of California has made 


similar decisions. 


Carr v. Quigley, 57 Cal. 394. 
McLaughlin v. Rowell, 50 Cal. 67-8. 
McLaughlin v. Heid, 11 Pac. C. Law J. 80. 


and other CAaASeS. 


The sole ground on which plaintiff seeks to recover 
this land is, that on a certain day he “was the owner 
“in fee simple and entitled” of the land (Ree. ). 
Defendants denied that allegation. So that. is the 
vital issue. . But when plaintiff made that allegation 
in his Complaint, he knew that he was not the owner 
Or entitled of that land on the day named, or ever at 


any time: and he knew that the form of patent under 


which he thus pretended to be the owner was a nullity, 


1. e. that what he claimed under was in the form of, 
but was not,a patent. But he concluded that the form 
and written words of a patent have the same effect as 
a patent, in an action in the nature of ejectment; or to 
use more inaccurate but more expressive words, that a 
void patent is as good as a valid patent in a court of 
law. It is upon this ridiculous or astounding conclu- 
sion that plaintiff alleged himself to be the owner and 
entitled of the land sued for in this action. 

Plaintiff objected tO detendants’ offered evidence On 
the ground, in substance, that a patent cannot be col- 
lateraly attacked in a Court of law. True. But the 


evidence was not offered tor the purpose ot attacking 
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a patent; but, it was offered té prove that there was 
no patent in existance to be attacked either directly or 
collaterally, and that what is in the form of a patent 


is not in truth a patent, but is void and of no eftect. 
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In the charge to the jury, the learned Judge of the 


Circuit Court said (on the bypothesis that a void pat- 
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ent 1s as good as a | valid] patent in an action of eject- 
ment), “The plaintiff has put in evidence the patent 
“of the United States, and claims title through that 
“patent to himself. That shows the legal title in 
‘him, ete. 

° As has been shown, this instruction is directly con- 
trary to law, as announced by this Court. It is due 
to the learned Judge to say that this instruction was 
given on the assumed ground, that in an action at law, 
where plaintiff claims title under a form of patent, the 
defendant cannot show that such form of patent is 
void. Of course, when the time comes to present this 
case on its merits, the defendants expect to show to 
the satisfaction of this Court that such a rule of ev1- 

dence does not prevail, and would lead to absurdities. 

And further, that it 1s not the province of this Court, 
and it will not assume the function, to change the ordi- 
nary elementary rules of evidence which are observed 
and govern in State Courts. This Court will rather 
follow than subvert such rules, and that it has always 
done so. 


The pursuit of truth is the first office with which all 


Courts (should) concern themselves; and it should 


OORT: NET Re TN, eatin... NPB CRI erase Nts DR MOLELIR 
° » 


alae 


” 


—— 


: 


form the foundation of all judgments. If plaintiff had 
stated the truth in his complaint in this case, it would 
run in substance thus: The C. P. R. R. Co. procured 
to be issued to it a form of patent, by the officers of the 
Land Department, for the land sought tv be recovered: 
sald land was reserved from the grant of lands to said 
Company, and said patent was issued without authori- 
ty of law, and it is vold and of no etlect: it conveyed 
no title, ownership or right whatever to the land; | 
claim under it; and this being an action at law, I am 
the owner in fee and entitled to the possession of the 
land. Wherefore, ete. 

So the instructions of the learned Judge to the jury 
are subject to the same remarks. 

In many of the cases where the Courts have held, 
that a patent which conveved the title can not be at- 
tacked collaterally in an action at law, where the legal 
title alone is sued upon and must prevail, they have 
frequently seen fit, although not called upon directly 
to do so, to state the distinction between a patent which 
conveyed the title, whether erroneously issued or not, 
and one which conveyed no title, and to state that, 
whenever a patent is issued without authority of law, 
or for lands reserved, ete., it is void for want of author- 
ity or jurisdiction in the officer issuing it, and that it 
can be attacked whenever presented as evidence of 
what, in truth, it 1s not—a patent. 

This Court has frequently spoken in this way. 


Thus: 
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In Polks Lessee v. Wendell, 9 Cranch. 87, it 1s said 
through Chief Justice Marshall: ‘There are cases in 
‘which a grant 1s absolutely void; as where the State 
“has no title to the thing oranted. or where the officer 
“had no authority to issue the grant. In such cases, 
“the validity of the grant is necessarily examinable at 
“law.” 

In Patterson v. Winn, 11 Wheaton 380, it 1s said: 
“We may therefore assume, as the settled doctrine of 
“this Court, that if a patent is absolutely void on its 
“face, or the ISSUING thereof was without authority, or 
“was prohibited by Statute, or the State had no title, 
“it could be impeached, collaterally, in a Court of law 
“in an action of ejectment.” 

In St. Lous Co. v. Kemp, 104 U.S. 636 (cited by 
plaintiff), it is said: “Of course, when we speak of 
“the conclusive presumptions attending a patent for 
‘lands, we assume that it was issued in a case where 
“the department had jurisdiction to act and execute it. 
‘c * * If they (the lands) never were public prop- 
“erty, or had previously been disposed of, or if Con- 
‘gress had made no provision for their sale, or had re- 
“served them, the Department would have no jurisdic- 
“tion to transfer them, and its attempted conveyance 
“of them would be inoperative and void, no matter 
“with what seeming regularity the forms of law may 
“have been observed. Matters of this kind, 
“disclosing a want of jurisdiction, may be considered 


“by a Court of law.” And after commenting some- 


what as to the distinction between a patent irregu- 
larly or erroneously issued, and a patent that is void, 
itis said: “So, also, according to the doctrine in the 
‘cases cited, if the patent be issued without authority: 
“it may be collaterally impeached in a Court of law. 
A patent may be collaterally impeached 
‘in any action, and its operation as a conveyance de- 
‘‘feated, by showing that the Department had no juris- 
‘diction to dispose of the lands; that is, that the law 
“did not’provide for selling them, or that they had 
“heen reserved,” ete. But as to the case itself, the 
Court say: ‘lt does not come within any of the ex- 
“ceptions mentioned in the cases cited.” 
The deduction from all the cases may be stated thus: 
When the plaintiff in an action of ejectment relies 


on a patent, and alleges title as the ground for recov- 


ery, the defendant cannot, under a naked denial of 


plaintiff's title, give evidence in a Court of Law that 
the patent was irregularly, erroneously, or even fraud- 
ulently issued, provided it is admitted or appears that 
the patent conveyed the title; because the legal title, 
no matter how vested in plaintiff, will prevail in such 
an action. but, for the very same reason, if defend- 
ant’s evidence shows that the patent is void, that it is 


only a patent in form, but not in fact, and did not con- 


vey the legal title, such evidence is admissible; because. 


it shows that plaintiff has not the essential thing upon 


which alone he can recover—the title, and it is square- 
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ly in support of defandaut’s denial of plaintiff's being 
entitled. 

As we have shown, this has always been the rule in 
this Court: and the rule in California, where the land 
1) controversy Is located. since 

Summers v. Dickerson, 9 Cal. 556, 
and the citations alread made. 
iV. 

Plaintiff IS nnaking an unconscionable use ol this 
form of patent. 

By the Acts of Congress of July 1, 1862 (12 U.S. 
stat. 492). and July 2, 1864 (13 id. 398), the odd num- 
bered sections of public land were granted to the W. P. 
R. R. Co., within 20 miles on each side of its read, ex- 
ceptiny such of said odd sections, as should, at a desig- 
nated time, contingent upon the action of the Company 
itself, be, Lst, sold; 2d, reserved; 3d, otherwise dispos- 
ed of; 4th, under claim of pre-emption; 5th, under claim 
of homestead; and 6th, mineral. 

Seemingly, the Railroad Co. procured the otheers of 
the Land Department to act under these Acts of Con- 
gress, as if there were no land at all excepted from the 
grant. 

A patent similar in all respects to the one under no 
tice in the case al bar Was presented ID £;, PQ: ft. RR. U. 
Yolland, 4Y Cal. $44. and it Was there sald, “the par- 
“ties in interest, it nay be assumed, will apply to the 


“appropriate tribunal, the Supreme Court of the United 


i 
’ 
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“States for a final determination of the question.” And 
in a short time the same form of patent was present- 
ed to this Court for such purpose; and it was finally 
determined that the patent (SO called) was void (New- 
hall v). Sangers, supra). This decision applies to the 
2d exception from the grant, and rules the case in hand. 
Since that time (Oct., 1875), plaintiff knows he has no 
title or claim to the land sued for. : 

Subsequently, a form of patent was presented for 
lands belonging to the 6th exception, under the terms 
of the Acts, 2. e, mineral, in MeLaughlin v. Powell, 50 
Cal. R. 64: and that patent (so called) was declared 
vold. 

Once more, but in a new form of action, the same 


rorm of patent how before the Court. Was presented in 


McLaughlin v. Fowler, @2 Cal. R. £03, and once more 


it was held void. 

Ln three other Cases In quick succession the came 
and similar forms of patent were declared void. (Carr 
uigley, 57 Cal. 394; S. P. R. Co. v. Crampton, 9 
P.C. L. J. 774; and McLaughlin v. Heid, 11 Pace. 
Coast L. J. 80.) 

Thereupon, plaintiff shifted his field of action trom 
the State Courts into the U. S. Cireuit Court, which 
refuses to follow the rule ot evidence followed In the 
State Courts, or allow proof that this form of patent 
1S void, and thereby av1ves it an eftect which it has not, 
and the very contrary to that civen by this Court, as 


well as the (Courts of the State. And with the inte nt 


to remain solely in the Circuit Court, where plaintiff 
POOLE ERE Ge LEIS Aa EMMA HIE Pio £ 1] tie . ls 

IS recelving the advantages of a full titie to lands to 
which he has no title at all, this motion to dismiss the 
Writ ot error is made. SO that the case may not come 


under the licht of a decision from this Court. Fo 
_ 7 . ‘ : ° , 
the sake of justice, at least, we hope the motion will 


not prevail. 


Counsel for Plaintitts in Error. 


